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SUPERI OR COURT OF THE STATE OF CALI FORNI A.
FOR THE COUNTY OF ORANGE
CENTRAL JUSTI CE CENTER - DEPARTMENT C33

SOFTWARE FREEDOM CONSERVANCY,
I NC., A NEW YORK NONPROFI T
CORPORATI ON,

PLAI NTI FF,
VS. NO. 30-2021-01226723
VI ZI O, INC., A CALIFORN A
CORPORATI ON; AND DOCES 1
THROUGH 50, | NCLUSI VE,

DEFENDANTS.

N’ N’ N’ N N N N N N N N N N NS

THE HONORABLE SANDY N. LEAL, JUDGE PRESI DI NG
REPORTER' S TRANSCRI PT OF PROCEEDI NGS
THURSDAY, OCTOBER 5, 2023

( APPEARANCES ON THE FOLLOW NG PAGE)

REPORTED BY: STACI E SKOTARCZYK, CSR NO. 7211
OFFI CI AL COURT REPORTER PRO TEMPORE
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APPEARANCES OF COUNSEL:

FOR PLAI NTI FF SOFTWARE FREEDOM CONSERVANCY:

SHADES OF GRAY LAW GROUP, PC
BY: NAOM JANE GRAY
DONALD A. THOMPSON
NGRAY @SHADESOFGRAY. LAW

AND
VAKI LI & LEUS, LLP
BY: SA' I D VAKI LI ( REMOTE)
DAVI D N. SCHULTZ ( REMOTE
VAKI LI @/AKI LI . COM

FOR DEFENDANT VI ZI O, | NC. :
QUI NN EMANUEL URQUHART & SULLI VAN,
BY: M CHAEL E. W LLI AMS
M CHAELW LLI AMS@QUI NNEMANUEL. COM

ALSO PRESENT:

DENVER GI NGERI CH ( REMOTE)
BRANDI HAMER ( REMOTE)
KAREN SANDLER ( REMOTE)
PERRY SM TH ( REMOTE)

LLP
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SANTA ANA, CALI FORNI A - THURSDAY, OCTOBER 5, 2023
MORNI NG SESSI ON
--000- -

(THE FOLLOW NG PROCEEDI NGS WERE HELD | N OPEN
COURT: )

THE COURT: WE' RE ON THE RECORD | N THE MATTER
OF SOFTWARE FREEDOM CONSERVANCY VERSUS VI ZI O,

MS. GRAY: GOOD MORNI NG, YOUR HONOR. JANE GRAY
FROM SHADES OF GRAY LAW GROUP FOR THE PLAI NTI FF, SOFTWARE
FREEDOM CONSERVANCY.

THE COURT: GOOD MORNI NG

MADAM COURT REPORTER, ARE YOU REPORTI NG THESE
PROCEEDI NGS?

THE COURT REPORTER:  YES.

THE COURT: OKAY. MS. GRAY, SO A LITTLE LOUDER
NEXT TI ME.

AND | BELI EVE THERE ARE ALSO PARTI ES ONLI NE.

MR. THOVPSON: GOOD MORNI NG, YOUR HONOR.
DONALD THOMPSON FOR PLAI NTI FF SOFTWARE FREEDOM
CONSERVANCY, AND |'M HERE W TH M SS GRAY.

MR. VAKILI: GOOD MORNI NG, YOUR HONOR.
SA' I D VAKI LI, ALSO FOR PLAI NTI FF SOFTWARE FREEDOM
CONSERVANCY, INC. | WLL NOT BE ARGUI NG, BUT |' M HERE
AS AN OBSERVER.

THE COURT: THANK YOU.

MR. SCHULTZ: GOOD MORNI NG, YOUR HONOR.
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DAVI D SCHULTZ, ALSO OF VAKILI & LEUS. ONCE AGAIN, |I'M
ALSO JUST OBSERVI NG.
THE COURT: AND IF YOU CAN TURN ON YOUR CANMERA,

PLEASE.

MR, SCHULTZ: | THOUGHT | DI D.

THE COURT: | THI NK YOU M GHT HAVE A -- THERE
YOU ARE.

MR, SCHULTZ: OKAY. | SEE MYSELF. SO ALL
RI GHT.

MR WLLIAMS:  YOUR HONOR, M CHAEL W LLI AMS OF
QUI NN EMANUEL FOR DEFENDANT VI ZI O.

THE COURT: WHO IS MR. SM TH?

THE CLERK: HE'S NOT AFFI LI ATED W TH ANY
PARTI ES, YOUR HONOR.

MR SM TH.  JUST AN OBSERVER, YOUR HONOR.

THE COURT: GREAT. |F YOU COULD KEEP YOUR
CAMERA ON, THEN.

AND | THI NK WE HAVE ADDI TI ONAL PARTI ES.

MS. SANDLER: YES, |'M KAREN SANDLER, JUST
OBSERVI NG AS VELL.

THE COURT: GOOD MORNI NG

VWHO | S DENVER G NGERI CH?

MS. GRAY: HE'S ALSO W TH SOFTWARE FREEDOM
CONSERVANCY, YOUR HONOR.

THE COURT: SIR, |F YOU COULD TURN ON YOUR
CAMERA, PLEASE.
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MR G NGERICH IT'S ON, YOUR HONCR.

THE COURT: ALL RIGHT. AND | HAVE JUST THE
COURT ATTENDANT, AND THEN A COURT ATTORNEY ON AS WVELL.
OKAY. ALL RI GHT.

SO I CAN GO AHEAD AND HEAR ARGUMENT FROM YQU
ALL. | DID NOT | SSUE A TENTATI VE, SO |I'M HAPPY TO HEAR
FROM YOU BOTH.

MS. GRAY: EXCELLENT, YOUR HONOR. |'M GO NG TO
BE ARGUI NG ON THE PREEMPTI ON MOTI ON TODAY, AND MY
COLLEAGUE, MR. THOWPSON, W LL BE ARGUI NG ON THE
THI RD- PARTY BENEFI Cl ARY | SSUE.

THE COURT:  OKAY.

M5. GRAY: | WOULD ASK, SO THAT WE CAN USE THE
COURT' S TI ME EFFI CI ENTLY AND HELP THE COURT REACH A
DECI SI ON, ARE THERE ANY PARTI CULAR AREAS THAT YOU W SH US
TO FOCUS ON, OR PARTI CULAR QUESTI ONS THAT YOU HAVE THAT
YOU W SH US TO ADDRESS?

THE COURT: THE PREEMPTI ON AND THE THI RD- PARTY
BENEFI ClI ARY.

MS. GRAY: EXCELLENT. THEN THAT'S WHAT |' M HERE
TO DO.

ONE OTHER HOUSEKEEPI NG MATTER BEFORE WE GET
STARTED HERE, YOUR HONOR. DOES THE COURT WANT TO
ENTERTAI N ADDI TI ONAL ARGUMENT ON THE OBJECTI ONS THAT ARE
BEFORE THE COURT?

THE COURT: NO, | DON T.
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M5. GRAY: OKAY. EXCELLENT.

CAN | JUST CONFI RM THAT WHEN THE COURT | SSUES
| TS RULI NG, WE' LL GET A RULING ON THE OBJECTI ONS AS WELL?

THE COURT: YOU LL GET A RULI NG

M5. GRAY: THANK YOU SO MUCH, YOUR HONOR.

MR WLLIAMS: YOUR HONOR, SINCE IT'S VIZIO S
MOTI ON, WOULD YOU LI KE ME TO BEG N?

THE COURT: YES.

MR WLLIAMS: THANK YOU.

YOUR HONOR, W TH REGARD TO, FIRST OF ALL, AS A
PRELI M NARY MATTER, THE DI STRI CT COURT RULI NG THAT
REMANDED THE CASE TO STATE COURT HAS ABSOLUTELY NO
BEARI NG ON THE PREEMPTION | SSUE. | T Cl TED NUMEROUS
CALI FORNI A COURT OF APPEAL CASES THAT MAKE THAT CLEAR

THE JURI SDI CTI ONAL QUESTI ON THAT THE FEDERAL
COURT DECI DED IS DI FFERENT FROM AND NOT BI NDI NG ON THE
QUESTI ON OF WHETHER A STATE LAW PREEMPTI ON DEFENSE W LL
SUCCEED. ¥ THERE ARE NUMEROUS CASES, WHICH WE CI TED, I N
VWHI CH THE DI STRI CT COURT REMANDED, FI NDI NG NO COVPLETE
JURI SDI CTI ON FOR PURPOSES OF FEDERAL JURI SDI CTI ON, BUT
THE STATE COURT OF APPEAL AFFI RMED FI NDI NGS OF PREEMPTI ON
AS A DEFENSE. SO TO PUT THAT PART OUT OF THE WAY,
BECAUSE THAT IS A FOCUS OF PLAI NTI FF'S ARGUMENTS I N THEI R
PAPERS.

W TH REGARD TO THE PREEMPTI ON I SSUE, | T TURNS ON
VWHETHER THE RI GHTS THAT SOFTWARE FREEDOM CONSERVANCY | S

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




© 00 N oo o b~ O w NP

N NN NN NN R R R R R R R R R R
o o0 h W N B O © 0 N O O M W N LB O

ASSERTI NG ARE EQUI VALENT TO THE EXCLUSI VE RI GHATS UNDER
THE COPYRI GHT ACT. | DON T BELI EVE THE PARTI ES REALLY
DI SPUTE THE STANDARD THAT THE COURT SHOULD APPLY. THE
QUESTI ON BECOVES MORE, HOW DOES | T GET APPLI ED HERE. AND
AS THE COURT HAS MADE CLEAR, THE KABEHI E CASE, WHICH I S
THE CALI FORNI A COURT OF APPEAL, YOU HAVE TO LOOK AT THE
PARTI CULAR PROM SE THAT' S ALLEGED TO HAVE BEEN BREACHED,
AS WELL AS THE PARTI CULAR RI GHT THAT'S ALLEGED TO HAVE
BEEN VI OLATED. AND YOU DO THAT ANALYSIS W TH REGARD TO
DETERM NI NG WHETHER A BREACH OF CONTRACT CLAIM IS
PREEMPTED BY THE COPYRI GHT ACT.

AND AS THE COURT MADE CLEAR, THERE MJUST BE AN
EXTRA ELEMENT TO THE BREACH OF CONTRACT CLAI M THAT
TRANSFORMS THE CLAI M | NTO SOMVETHI NG QUALI TATI VELY
DI FFERENT THAN A COPYRI GHT | NFRI NGEMENT. | F THERE I SN' T
THAT EXTRA ELEMENT THAT ACTUALLY CHANGES THE NATURE OF
THE CLAIM THEN THE CLAIM | S PREEMPTED. THAT'S THE WHOLE
PO NT OF FEDERAL PREEMPTI ON.

SO | F THE SAME CONDUCT UNDERLYI NG SFC' S STATE
LAW BREACH OF CONTRACT CLAI M WOULD Gl VE RISE TO A CLAI M
FOR COPYRI GHT | NFRI NGEMENT, PREEMPTI ON CONTROLS AND THE
STATE LAW CLAIM | S PREEMPTED.

I WANT TO FOCUS THREE MAI N PO NTS CONFI RM NG
PREEMPTI ON HERE. FI RST, THE SOURCE CODE PROVI SI ON OF THE
GENERAL PUBLI C LI CENSE VERSION 2, THE GPL'S AT | SSUE
HERE, THAT IS AN EXERCI SE OF THE COPYRI GHT HOLDER S
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EXCLUSI VE RI GHT TO DI STRI BUTE THEI R COPYRI GHTED WORK.
THAT' S THE FI RST ARGUMENT | WANT TO FOCUS ON.

THE SECOND ONE |'S THAT THE SOURCE CCDE PROVI SI ON
S A CONDI TION TO THE LI CENSE, AND UNDER BI NDI NG LAW THAT
CONDI TI ON TERM NATES THE LI CENSE, AND G VES RISE TO A
CLAI M FOR COPYRI GHT | NFRI NGEMENT. AND | F YOU HAVE A
CLAI M FOR COPYRI GHT | NFRI NGEMENT, YOU CAN T HAVE A
COWPETI NG STATE LAW CLAI M BASED ON THE SAME CONDUCT.

AND THE THIRD PO NT | WANT TO FOCUS ON | S THAT
THERE |I'S NO EXTRA ELEMENT TO SOFTWARE FREEDOM
CONSERVANCY' S BREACH OF CONTRACT CLAI M THAT WOULD
TRANSFORM | T AVAY FROM SOVETHI NG BEYOND A COPYRI GHT
CLAI M

SO FI RST, THE SOURCE CODE IS TIED TO THE
EXCLUSI VE RI GHT OF DI STRI BUTI ON. SO THE COPYRI GHT ACT
GRANTS A COPYRI GHT HOLDER CERTAI N EXCLUSI VE RI GHTS, AND
THOSE ARE CODI FIED IN 17 USC 106. AND THEY | NCLUDE, AT
LEAST AS PERTI NENT TO THI S CASE, THE RI GHT TO DO AND TO
AUTHORI ZE THE COPYI NG, MODI FI CATI ON, AND DI STRI BUTI ON OF
THE COPYRI GHTED WORK.

THAT MEANS THAT THE COPYRI GHT HOLDER HAS THE
EXCLUSI VE RI GHT DO DETERM NE | F AND HOW THAT COPYRI GHTED
WORK CAN BE COPI ED, HOW I T CAN BE MODI FI ED, AND HOW I T
COULD BE DI STRI BUTED. AND I N THE JACOBSEN VERSUS KATZER
CASE, WHICH IS A FEDERAL CIRCU T CASE WHI CH WE CI TE
APPLYI NG CALI FORNI A, LAW IS INSTRUCTI VE ON THI S MATTER.
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AND I T EXPLAI NS, "COPYRI GHT HOLDERS WHO ENGAGE
I N OPEN- SOURCE LI CENSI NG HAVE THE RI GHT TO CONTROL THE
MODI FI CATI ON AND DI STRI BUTI ON OF THEI R COPYRI GHTED
MATERI ALS. "

AND WHAT SFC IS SEEKI NG TO DO HERE | S TO
CONTROL -- |S TO ENFORCE LANGUAGE IN THE GPL'S THAT
GOVERN THE COPYRI GHT HOLDER S EXCLUSI VE RI GHT TO CONTRCL
THE DI STRI BUTI ON OF THEI R PRODUCT, OF THEI R SOFTWARE.

HOW DO VE KNOW THAT? WELL, THE GPL'S ON THEIR
FACE STATE THAT THE LI CENSE ONLY COVERS THE RI GHT TO
COPY, DI STRI BUTE, AND MODI FY THE SOURCE CODE. THOSE ARE
THREE EXCLUSI VE RI GHTS UNDER THE COPYRI GHT ACT. | DON' T
THI NK ANYONE | S GO NG TO DI SPUTE THAT.

SO BY NECESSI TY, SEEKING TO ENFORCE THE GPL'S IS
SEEKI NG TO ENFORCE ONE OF THOSE EXCLUSI VE RI GHTS UNDER
THE COPYRI GHT ACT.

BUT MORE SPECI FI CALLY, THE GPL'S SAY THAT THE
LI CENSEE CAN DI STRI BUTE THE SOFTWARE, PROVI DED THAT THEY
ALSO PROVI DE THE SOURCE CODE FOR THE SOFTWARE, OR A
VRI TTEN OFFER THAT SOVEONE CAN REQUEST THE SOURCE CODE.

THAT I'S AN EXERCI SE OF THE COPYRI GHT HOLDER' S
RI GHT TO CONTROL THE DI STRI BUTI ON OF THEI R SOFTWARE. THE
COPYRI GHT HOLDER IS TELLI NG PEOPLE, |'M GO NG TO PERM T
YOU TO DI STRI BUTE MY SOFTWARE ON THE CONDI TI ON THAT YQU
ALSO I NCLUDE WTH I T THE SOURCE CODE TO THE MODI FI CATI ONS
OR THE CHANGES YOU HAVE MADE.
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10

THAT IS AN EXERCI SE OF THE EXCLUSI VE RI GHAT TO
CONTROL THE DI STRI BUTI ON OF THE SOFTWARE. | F THE LI CENSE
SAID -- AND PEOPLE MAY BE FAMLIAR WTH THIS IN A
SOFTWARE LI CENSE. YOU BUY A SOFTWARE PRODUCT. | F THE
LI CENSE SAI D, YOU ARE PROCHI BI TED FROM DI STRI BUTI NG COPI ES
OF THIS LICENSE, ORIF IT SAID, YOU ARE ONLY ALLOWED TO
DI STRI BUTE UP TO FI VE COPIES OF THI S LI CENSE TO MEMBERS
OF YOUR HOUSEHOLD, | DON T THI NK ANYONE COULD CREDI BLY
DI SPUTE THAT THAT CONDI TION | S AN EXERCI SE OF THE
COPYRI GHT HOLDER' S EXCLUSI VE RI GHT TO CONTROL THE
DI STRI BUTI ON OF THEI R COPYRI GHTED WORK.

HERE, THE GPL'S ARE NO DI FFERENT. THEY SAY, YQU
HAVE THE PERM SSI ON TO DI STRI BUTE THI S COPYRI GHTED
SOFTWARE, SO LONG AS OR PROVI DED THAT YOU | NCLUDE THE
SOURCE CODE THAT GOES ALONG W TH I T.

SO THAT PO NT MAKES CLEAR THAT THIS IS AN
EXERCI SE OF THE COPYRI GHT HOLDER S EXCLUSI VE RIGHT. I T S
EQUI VALENT TO EXCLUSI VE RI GHTS, AND PREEMPTI ON APPLI ES.

I N ADDI TI ON, THE AUTHOR OF THE COPYRI GHT LI CENSE
AT I SSUE, THE GPL'S, AN ENTITY CALLED THE FREE SOFTWARE
FOUNDATI ON, THEY REI TERATE THI S PO NT. THEY HAVE PUT OUT
THERE ON THEI R WEBSI TE WHERE THE GPL'S ARE LOCATED, THERE
ARE FREQUENTLY ASKED QUESTI ONS THAT SAY, WHO HAS THE
POVER TO ENFORCE THE GPL'S? AND THEY TELL THE WORLD THAT
BECAUSE THESE ARE COPYRI GHT LI CENSES, THE COPYRI GHT
HOLDER MUST BE THE ONE TO ENFORCE THESE TERMS.
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11

ALL THAT DCES | S RElI TERATE THAT THIS IS
ENFORCI NG -- THE WAY I T WAS DRAFTED, | T S ENFORCI NG
EXCLUSI VE RI GHTS UNDER THE COPYRI GHT ACT.

THE SECOND ARGUMENT, THAT THE SOURCE CODE
PROVI SION IS A CONDI TI ON OF THE LI CENSE, AND AGAI N, YOUR
HONOR, THE JACOBSEN V. KATZER CASE, WH CH WAS A UNANI MOUS
DECI SI ON FROM THE FEDERAL CI RCU T, LAYS OUT, AND I T
DOESN' T -- I T'S A VERY APPLI CABLE CASE HERE, BECAUSE | T
WAS | NTERPRETI NG AND ADDRESSI NG A SI M LAR OPEN SOURCE
LI CENSE THAT WE HAVE HERE.

I N THAT CASE, |IT WAS AN OPEN SOURCE SOFTWARE
LI CENSE THAT SAI D, YOU HAVE PERM SSI ON, USER, TO COPY,
MODI FY, OR DI STRI BUTE THE SOFTWARE, PROVI DED THAT YOU
TELL PEOPLE WHAT MODI FI CATI ONS YOU MADE, AND WHEN, AND
YOU MAKE THOSE MODI FI CATI ONS PUBLI CLY AVAI LABLE ON A
VEBSI TE OR SOVE OTHER FORM THAT THE WORLD CAN HAVE ACCESS
TO THE MODI FI CATI ONS YOU MADE. VERY MUCH ON PAR W TH
VWHAT THE GPL'S HERE | NVOLVE | N TERMS OF OFFERI NG OR
PROVI DI NG THE SOURCE CODE.

AND | N THAT CASE, THE COURT ANALYZED WHETHER
THIS WAS A CONDI TI ON OF THE LI CENSE. BECAUSE IF IT'S A
CONDI TI ON OF THE LI CENSE, AND SOVEONE VI OLATES THAT
CONDI TI ON OR BREACHES THAT CONDI TI ON, |I'T TERM NATES THE
LI CENSE, AND IT RESULTS IN A CLAI M FOR COPYRI GHT
| NFRI NGEMENT.

AND THE COURT THERE EXPLAI NED THAT THE TERMS AT
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| SSUE WERE CLEARLY A CONDI TI ON OF THE LI CENSE, BECAUSE | T
NOTED ON I TS FACE THAT | T CREATED CONDI TI ONS FOR THE
COPYI NG, MODI FI CATI ON, AND DI STRI BUTI ON OF THE SOFTWARE.
| T USED TRADI TI ONAL LANGUAGE OF A CONDI TI ON UNDER
CALI FORNI A LAW BECAUSE | T WAS APPLYI NG CALI FORNI A LAW
THE " PROVI DED THAT" LANGUAGE; THAT YOU CAN DO THI S,
PROVI DED THAT YOU ALSO DO X

AND THAT THESE CONDI TI ONS ALLOWED THE COPYRI GHT
HOLDER TO RETAI N THE BENEFI T OF DOWNSTREAM USERS WHO ARE
MODI FYlI NG THEI R WWORK.

THOSE SAME PRI NCI PLES APPLY HERE. THE GPL'S SAY
ON THEI R FACE, THESE CAN PROVI DE TERMS AND CONDI TI ONS FOR
THE COPYI NG, MODI FI CATI ON, AND DI STRI BUTI ON. THEY USE
LANGUAGE THAT UNDER CALI FORNI A LAW CONNOTES A CONDI TI ON
THAT PROVI DED THAT LANGUAGE, AND THEY ALLOW THE COPYRI GHT
HOLDER TO RETAIN THE ABI LI TY TO BENEFI T FROM DOWNSTREAM
USERS WHO WANT TO MAKE MODI FI CATI ONS TO THE OPEN SOURCE
SOFTWARE.

SO BECAUSE I'T IS A CONDI TI ON OF THE LI CENSE, AND
THE GPL'S ALSO STATE CLEARLY, "YOU ARE PROHI Bl TED FROM
COPYI NG, MODI FYI NG OR DI STRI BUTI NG THI S OPEN SOURCE
SOFTWARE EXCEPT AS PROVI DED HEREI N, " OR LANGUAGE TO THAT
EFFECT. AND ANY ATTEMPT TO DO OTHERW SE IS VO D, AND
AUTOVATI CALLY TERM NATES THE LI CENSE.

SO AGAIN, | F YOU DON'T FOLLOW THE TERMS OF THE
GPL LI CENSE, YOUR LI CENSE |I'S TERM NATED, AND THAT G VES
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RISE TO A CLAIM FOR COPYRI GHT | NFRI NGEMENT.  AGAI N, WHY
| S THAT | MPORTANT? BECAUSE | F YOU HAVE A CLAIM FOR
COPYRI GHT | NFRI NGEMENT, YOU CAN T BRI NG A BREACH OF
CONTRACT CLAIM FOR THE SAME CONDUCT.

AND THAT BRINGS ME TO THE THI RD PO NT, WHICH | S
THE EXTRA ELEMENT TEST.

AND ONCE AGAI N, KABEH E MAKES CLEAR, THE EXTRA
ELEMENT MJUST BE ONE THAT QUALI TATI VELY TRANSFORMS A CLAI M
FROM A COPYRI GHT CLAIM  AND THE MERE BREACH OF A PROM SE
| NHERENT | N EVERY CONTRACT DCES NOT CONSTI TUTE THE
REQUI SI TE EXTRA ELEMENT, UNLESS | T CREATES A RI GHT
QUALI TATI VELY DI FFERENT THAN COPYRI GHT.

AND THE COURT GAVE EXAMPLES I N THAT CASE AND
SAI D, THE EXTRA ELEMENT COULD THE RI GHT TO PAYMENT OR THE
RI GHT TO ROYALTI ES OR SOVE OTHER | NDEPENDENT COVENANT
THAT |'S UNRELATED TO THE EXCLUSI VE Rl GHTS UNDER THE
COPYRI GHT.

BUT THE COURT ALSO SAID, IF THE PROM SE | S JUST
AGREEI NG TO DO THAT WHI CH YOU ARE ALREADY PROHI BI TED FROM
DO NG UNDER THE COPYRI GHT LAW5, OR REQUI RED TO DO UNDER
THE COPYRI GHT LAWS, THERE | S NO EXTRA ELEMENT.

AND THAT' S EXACTLY WHAT WE HAVE HERE. THE
LANGUAGE IN THE GPL'S THAT SFC IS FOCUSED ON IS THE
LANGUAGE THAT REQUI RES A USER TO DI STRI BUTE THE SOURCE
CODE | F THEY WANT TO DI STRI BUTE SOFTWARE COVERED BY THAT
LICENSE. | T IS PART AND PARCEL OF THE EXCLUSI VE RI GHTS.
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THERE |'S NO EXTRA ELEMENT. AND WE KNOW THAT ALSO BECAUSE
SFC HAS PUBLI CLY STATED, BOTH TO VI ZI O BEFORE LI TI GATI ON,
AND PUBLI CLY | N MANUALS AND COWVPLI ANCE GUI DES THAT THEY
HAVE WRI TTEN BEFORE THI S LAWSUI T, THAT MAKE CLEAR THAT
VI OLATI ON OF THE SOURCE CODE PROVI SI ON CONSTI TUTES
COPYRI GHT | NFRI NGEMENT, AND THE COPYRI GHT HOLDER IS THE
ONLY PERSON WHO CAN ENFORCE THAT.

THAT CONFI RMS, THEY ARE NOT SEEKI NG ANY EXTRA
ELEMENT HERE. | T'S THE EXACT SAME ALLEGED BREACH. THE
FAI LURE TO -- THE ALLEGED FAI LURE TO PROVI DE THE SOURCE
CODE W TH THE SOFTWARE.

SO WE CONTEND THAT THERE | S NO EXTRA ELEMENT.
THE RI GHTS THEY ARE ASSERTI NG ARE EQUI VALENT TO THE
EXCLUSI VE RI GHTS UNDER THE COPYRI GHT ACT, AND PREEMPTI ON
APPLI ES.

I WANT TO TURN TO THE THI RD- PARTY BENEFI ClI ARY,
YOUR HONOR.

THE MOTI ON FOR SUMVARY JUDGVENT FOCUSES ON THE
THI RD PRONG OF THE THI RD- PARTY BENEFI CI ARY TEST. AND THE
CALI FORNI A SUPREME COURT, | N THE GOONEWARDENE CASE, LAID
OUT THE ELEMENTS. BUT THERE, THE QUESTI ON | S WHETHER
PERM TTI NG A THI RD PARTY TO BRI NG A BREACH OF CONTRACT
CLAIM I'S CONSI STENT WTH THE OBJECTI VES OF THE CONTRACT,
AND THE REASONABLE EXPECTATI ONS OF THE CONTRACTI NG
PARTI ES.

SO, AND THE COURT CAN CONSI DER THE LANGUAGE OF
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THE LI CENSE | TSELF EXTRI NSI C EVI DENCE OF OBJECTI VE
MATTERS, THE Cl RCUMSTANCES UNDER WHI CH THE PARTI ES
ENTERED | NTO THE CONTRACT, ET CETERA. AND SO THE COURT
BREAKS THAT PRONG | NTO TWO ELEMENTS; WHETHER THI RD- PARTY
ENFORCEMENT | S CONSI STENT W TH THE CONTRACTI NG PARTY' S
PERFORMANCE OBJECTI VES, AND WHETHER THI RD- PARTY
ENFORCEMENT | S CONSI STENT W TH THE REASONABLE
EXPECTATI ONS OF THE CONTRACTI NG PARTI ES.

AND THE CI TY OF OAKLAND CASE THAT WE CI TE I N OUR
BRI EFI NG MAKES CLEAR THAT ANY DOUBTS RELATED TO THE
EXI STENCE OF THI RD- PARTY BENEFI Cl ARY STATUS MJUST BE
RESOLVED AGAINST I'T. SO THE PRESUMPTI ON | S AGAI NST
THI RD- PARTY BENEFI CI ARY STATUS.

AS TO THE OBJECTI VES OF THE CONTRACT, AGAI N,
WE' RE DEALI NG W TH A COPYRI GHT LI CENSE. AND A COPYRI GHT
LI CENSE CAN ONLY BE ENFORCED BY THE COPYRI GHT HOLDER.
AND WE CI TE CASES TO THAT EFFECT. AND THE AUTHOR OF THI S
LI CENSE HAS REI TERATED THAT FACT, AND SO HAS SFC, THAT
THE COPYRI GHT HOLDER IS THE ONLY ENTI TY THAT CAN ENFORCE
THE GPL' S.

THE OBJECTIVE OF THE LI CENSE | S TO CREATE THESE
CONDI TI ONS UNDER WHI CH THE COPYRI GHT HOLDER CAN CONTROL
THE MANNER OF DI STRI BUTI ON OF THEI R SOFTWARE. SO WE
BELI EVE, UNDER THE OBJECTI VE PURPOSES, NO THI RD- PARTY
ENFORCEMENT | S PERM TTED.

AND THEN WE ALSO CONTEND, YOUR HONOR, THAT THI S
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THI RD- PARTY ENFORCEMENT |'S NOT CONSI STENT W TH THE
REASONABLE EXPECTATI ONS OF THE PARTIES. AN ENTITY THAT' S
ENTERI NG | NTO A COPYRI GHT LI CENSE TO OBTAI N SOFTWARE
COVERED BY A LICENSE |I'S NOT GO NG TO EXPECT THAT THEY CAN
POTENTI ALLY BE SUED BY LI TERALLY M LLI ONS OF PEOPLE,

W THOUT LI M TATI ON, ESPECI ALLY WHEN THE AUTHOR OF THAT

LI CENSE MAKES CLEAR THAT THE ONLY PEOPLE THAT CAN ENFORCE
| T I'S THE COPYRI GHT HOLDER.

BASED ON THE OBJECTI VE FACTS, NO LI CENSEE IS
REASONABLY GO NG TO EXPECT THAT THEY COULD BE SUED BY
ANYONE, NOR | S THERE ANY NEED TO, BECAUSE AS THE COURTS
HAVE NOTED, |F YOU HAVE THE ACTUAL PARTIES TO THE
AGREEMENT WHO CAN ENFORCE | T AND DO ENFORCE | T, THAT CUTS
AGAI NST THI RD- PARTY ENFORCEMENT.

VE HAVE SEEN COPYRI GHT HOLDERS FI LE SU T, WE
HAVE EVEN SEEN SOFTWARE FREEDOM CONSERVANCY FILE SUI'T
JO NED W TH COPYRI GHT HOLDERS TO ENFORCE THE TERMS UNDER
COPYRI GHT LAW  THERE IS NO THI RD- PARTY BENEFI Cl ARY
EXPECTATI ON HERE.

AND THE | DEA OF THAT, AGAIN, THE EXPLOSI ON OF
POTENTI AL LI TI GATI ON AND THE LI TlI GATI ON COSTS THAT WOULD
COE WTH I'T, WHICH | S SOVETHI NG THE SUPREME COURT SAI D
THE COURT CAN CONSI DER I N THE GOONEWARDENE CASE, FURTHER
DEMONSTRATE THAT THERE | S NO EXPECTATI ON OF THI RD- PARTY
ENFORCEMENT.

I KNOW1'VE SAID A LOT, YOUR HONOR, AND YOU HAVE

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




© 00 N oo o b~ O w NP

N NN NN NN R R R R R R R R R R
o o0 h W N B O © 0 N O O M W N LB O

17

HAD A LONG DAY. | F THERE IS ANY QUESTIONS, |'M HAPPY TO
ANSVER THEM

THE COURT: GO NG BACK TO, | KNOW I SAID I
DIDN' T WANT TO HEAR ABOUT THE OBJECTI ONS, BUT LET'S SEE.

| GUESS AS TO, MR. W LLIAMS, YOUR DECLARATI ON,
THE OBJECTIONS, |IF YOU WANT TO ADDRESS OBJECTI ONS 26, 427

MR WLLIAMS: THESE ARE TO MY DECLARATI ON? THE
OBJECTI ONS?

THE COURT: YES.

MR WLLIAMS: OKAY. WH CH NUMBERS, YOUR HONOR?

THE COURT: NUMBER 26.

MR W LLIAMS:  OKAY.

THE COURT: 42.

MR WLLIAMS: SO WTH REGARD TO OBJECTI ON 26,
VWHI CH | S REFERENCI NG EXHI BI T 10, IS THE QUESTI ON, YOUR
HONOR, W TH REGARD TO THE SETTLEMENT NEGOTI ATI ONS POl NT,
OR IS THERE A PARTI CULAR | SSUE YOU WANT ME TO FOCUS ON?

THE COURT: | DON T HAVE -- WHAT |'S OBJECTI ON
NUMBER 267

MR WLLIAMS: | T SAYS, "LACK OF PERSONAL
KNOWLEDGE, STATEMENTS | N NEGOTI ATI ON OF SETTLEMENT, " AND
THEN, "TH S EVIDENCE | S FURTHER OBJECTED TO ON THE
GROUNDS THAT I TS | RRELEVANT, AND DCES NOT TEND TO PROVE
THE EXI STENCE OF ANY FACT."

THE COURT: AND THAT'S FOR EXHIBI T 10, CORRECT?

MR WLLIAMS: CORRECT.
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THE COURT: OKAY. SO IF YOU JUST WANT TO
ADDRESS THAT.

MR WLLIAMS: SURE.

THE COURT: THOSE OBJECTI ONS.

MR WLLIAMS: SURE. SO EXHI BIT 10, WH CH WAS
| NCLUDED, IS A LETTER THAT WAS SENT FROM SFC S DI RECTOR
OF COWPLI ANCE, DENVER G NGERI CH, TO I N- HOUSE COUNSEL AT
VI ZI O, VWHI CH WAS ENTI TLED " COPYRI GHT | NFRI NGEMENT. " |IT
WAS ESSENTI ALLY A CEASE- AND- DESI ST LETTER THAT WAS SENT
TO MY CLI ENT, THAT WE WERE PROVI DED COPI ES OF WHEN W\E
WERE RETAI NED.

W TH REGARD TO THE SUBJECT MATTER OF IT, IT IS
LACK OF PERSONAL KNOW.EDGE. |T' S UNCLEAR |IF THE QUESTI ON
IS -- WHAT THAT' S REALLY DI RECTED TO | S WHETHER | HAVE
KNOALEDGE OF | T BEI NG TRUE AND CORRECT, IT"S A -- | DON T
THI NK THERE IS ANY DI SPUTE THAT THEY SENT THI S LETTER TO
My CLIENT. | WAS PROVIDED WTH I T I N CONNECTI ON W TH OUR
RETENTI ON HERE. SO | DON' T THI NK THAT'S REALLY AN | SSUE.

I N REGARD -- THEY RAI SE A QUESTI ON ABOUT WHETHER
THESE ARE STATEMENTS | N NEGOTI ATI ON OF SETTLEMENT. THI' S
| S A TRUE CEASE- AND- DESI ST LETTER THAT WAS SENT TO OUR
CLI ENT. THERE WAS NO I NDI CATION ON I'T THAT IT WAS A
SETTLEMENT NEGOTI ATI ON.  AND | N FURTHER COMMUNI CATI ON,
VH CH | BELI EVE WE | NCLUDED W TH OUR REPLY, SFC MADE THE
PO NT THAT ALL OF THESE COWMMUNI CATI ONS MAY BE ULTI MATELY
PUBLI CLY DI SCLOSED AT SOVE PO NT.
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SO THI'S WAS NOT PART OF ANY SETTLEMENT
NEGOTI ATI ON, PARTI CULARLY THI' S LETTER

AND RELEVANT, | THINK I TS VERY CLEAR AND
RELEVANT TO THE PO NT THAT | MADE EARLI ER, THAT, ONE, THE
REASONABLE EXPECTATI ONS OF THE PARTIES, AND THAT THERE | S
NO EXTRA ELEMENT HERE. SFC S POSITION IS VIZI O S ALLEGED
FAI LURE TO PROVI DE THE SOURCE CODE CONSTI TUTES COPYRI GHT
| NFRI NGEMENT.

I F THAT' S THE CASE, AND THEN THEY ARE NOT
RELYI NG ON ANY EXTRA ELEMENT, THAT'S WHAT THEY ARE
ALLEG NG HERE, AND THAT' S WHAT LOCKS THEM | NTO THE
PREEMPTI ON ANALYSI S.

YOU MENTI ONED - -

THE COURT: AND THEN 42.

MR WLLIAMS: -- 42, WH CH APPEARS TO BE
EXH BIT 5. THAT I'S ANOTHER LETTER FROM MR. G NGERI CH TO
VI ZI O S GENERAL COUNSEL, DATED AUGUST 7, 2018, W TH THE
TI TLE " COPYRI GHT | NFRI NGEMENT BY," AND | T | DENTI FI ES
CERTAI'N TELEVI SI ON MODEL NUMBERS. AND AGAI N, FOR THE
SAME REASONS | | NDI CATED, THAT WOULD BE | RRELEVANT, AND
NOT COVERED BY ANY SETTLEMENT COVMUNI CATI ONS.

THE COURT: OKAY. AND 44, OBJECTI ON NUMBER 44.

MR WLLIAMS: SURE. 44 IS TOEXHBIT 8, SO
THI S IS THE FREQUENTLY ASKED QUESTI ONS ABOUT THE GNU
LI CENSES, WHI CH WAS PRI NTED FROM THE FREE SOFTWARE -- THE
VIEEBSI TE THAT ACTUALLY MAI NTAI'NS, THE WAN GNU. ORG, THIS IS
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WHERE PEOPLE COULD ACTUALLY DOWNLOAD AND OBTAI N COPI ES OF
THE GPL'S THAT ARE AT | SSUE HERE. | T WAS AUTHORED BY THE
FREE SOFTWARE FOUNDATI ON, WHICH | S THE ENTITY THAT
CREATED THE GPL'S, THAT DRAFTED THEM  AND WE HAVE ClI TED
| T FOR THE QUESTI ON OF WHO HAS THE POWER TO ENFORCE THE
GPL'S, WHICH IS ONE OF THE FREQUENTLY ASKED QUESTI ONS.
AND THAT' S AT PAGE 68 OF THE COVPENDI UM OF EXHI BI TS.

AND WHAT THAT GOES TO IS IT'S NOT ONLY
REI TERATI NG THE PO NTS THAT WE MADE, BUT FURTHER
ESTABLI SHI NG THE REASONABLE EXPECTATI ONS OF THE PARTI ES,
AND THE ClI RCUMSTANCES SURROUNDI NG THE -- WHEN PARTI ES
ENTER | NTO THI S LI CENSE, WHEN THE ENTI TY THAT CREATED I T
'S TELLI NG THE WORLD, THIS | S A COPYRI GHT LI CENSE, THE
ONLY PEOPLE WHO CAN ENFORCE I T ARE THE COPYRI GHT HOLDERS,
SO I F YOU SEE A VI OLATI ON, LET THEM KNOW

SOIT GOES, |IT'S PARTI CULARLY RELEVANT TO THE
THI RD- PARTY BENEFI Cl ARY | N THE REASONABLE EXPECTATI ONS OF
THE PARTI ES DI SCUSSI ON.

THE COURT: OKAY. | HAVE FIVE MORE | WANTED TO
ADDRESS. OBJECTI ON NUMBER 45.

MR WLLIAMS: SO THAT IS EXHIBIT 9, WHICH IS A
PRI NTOUT, AGAI N FROM THE WAW GNU. ORG WEBSI TE, DI SCUSSI NG
VI OLATIONS OF THE GPL'S HERE AT | SSUE. FOR THE SAME
REASONS, | T'S RELEVANT, BECAUSE AGAIN, THI S IS THE
CREATOR OF THAT LI CENSE TELLI NG THE WORLD WHAT TO DO | F
YOU SEE A VI OLATI ON, AND THAT ONLY THE COPYRI GHT HOLDER
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HAS THE PONER TO ENFORCE THE GPL'S. AND THIS IS ALSO
SOVETHI NG THAT SFC HAS PUBLI CLY STATED MULTI PLE TI MES
PRIOR TO THI S LI TI GATI ON, AS WELL. SO AGAIN, IT GOES TO
THE REASONABLE EXPECTATI ONS OF THE PARTI ES.

THE COURT: OKAY. AND OBJECTI ON NUMBER 46.

MR WLLIAMS: 46, EXH BIT 10, AGAIN, THIS IS
COVMUNI CATI ONS BETWEEN SFC AND VI ZI O PRE- LI TI GATI ON. THE
SUBJECT |'S COPYRI GHT | NFRI NGEMENT REGARDI NG THESE CERTAI N
MODELS. AND AGAI N, THESE ARE PARTY ADM SSI ONS BY SFC
THAT THE SAME CONDUCT THEY HAVE ALLEGED IN THI S LAWSUI T,
THEY ARE CONTENDI NG CONSTI TUTE COPYRI GHT | NFRI NGEMENT.

THE COURT: OBJECTI ON NUMBER 49.

MR WLLIAMS: 49 IS EXHIBIT 16. SO THI S IS A
PRI NTOUT FROM THE FREE SOFTWARE FOUNDATI ON, FSF. ORG,
WHI CH | S THE ENTI TY THAT DRAFTED THE GPL'S. I T S A
STATEMENT BY THE EXECUTI VE DI RECTOR AT THE TI ME FOR THE
FSF.

AND AS WE EXPLAI NED W TH REGARD TO OUR RESPONSE,
PART OF I T WAS, THE OBJECTI ON WAS | MPROPER OPI Nl ON.  AND
AS WE | NDI CATED, THIS IS FROM THE ENTI TY THAT DRAFTED THE
GPL'S, AND THAT THEY' RE QUALI FI ED TO EXPLAI N THE PURPOSE
AND | NTENTS BEHI ND THE COPYRI GHT LI CENSE.

W TH REGARD TO THE HEARSAY OBJECTI ON, AGAI N, WE
ARE NOT OFFERING IT FOR THE TRUTH, BUT RATHER | NTENT OR
STATE OF M ND, AND THEY GO TO THE REASONABLE EXPECTATI ONS
OF THE PARTI ES.
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AND THEN THERE |'S AN AUTHENTI CATI ON, BUT AGAI N,
WE HAVE PROVI DED THESE ALL THROUGH, SORT OF, PAGE VAULT,
VWHI CH | DENTI FI ES THE | NFORVATI ON ON THE COVER SHEET OF
WHERE | T WAS PROVI DED FROM | DON T KNOW THAT SFC I S
CHALLENG NG THE LEG TI MACY OF | T, AS OPPOSED TO THE
SUBSTANCE OF THE STATEMENT.

THE COURT: AND OBJECTI ON NUMBER 56.

MR WLLIAMS: 56 IS TO EXH BI T 23.

SO TH S IS A PRINTOUT FROM COPYLEFT. ORG. AND I N
PARTI CULAR, WE HAD HI GHLI GHTED LANGUAGE THAT SAYS,

COPYRI GHT LAW-- LET'S SEE. | T STATES, " THEREFORE,

COPYRI GHT HOLDERS OR THEI R AGENTS ARE ULTI MATELY THE SOLE
AUTHORI TI ES TO ENFORCE COPYLEFT AND PROTECT THE RI GHTS OF
USERS. ACTI ONS FOR COPYRI GHT | NFRI NGEMENT ARE THE

ULTI MATE LEGAL MECHANI SM FOR ENFORCEMENT. "

AND THI S PARTI CULAR STATEMENT, AGAIN, GOES TO
REASONABLE EXPECTATI ONS OF THE PARTIES. AND | NEED TO
CONFI RM THAT, | THINK I T WAS ALSO PREPARED BY SFC
REPRESENTATI VES, SO THEY' RE PARTY ADM SSI ONS.

THE COURT: ALL RIGHT. THOSE ARE THE ONES |
WANTED TO ADDRESS. OKAY.

ALL RIGHT. |I'LL HEAR FROM M SS GRAY. ARE YQU
GO NG FIRST, OR IS MR. THOMPSON?

MS. GRAY: | WLL BE GO NG FI RST ON THE SUBJECT
OF PREEMPTI ON, YOUR HONCR.

THE COURT:  OKAY.
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M5. GRAY: YOUR HONCOR, IN THI'S CASE, VIZIO
ENTERED | NTO A CONTRACT THAT ALLOWED | T THE FREEDOM TO
| NCORPORATE SOFTWARE DEVELOPED BY OTHERS | NTO VI ZI O S
SMART TVS, | N EXCHANGE ONLY FOR A PROM SE THAT | T PROVI DE
COPI ES OF THAT SOFTWARE TO CONSUMERS WHO BOUGHT THE TVS.

VI ZI O NOW ARGUES THAT | T CAN BREACH THI S
CONTRACT W TH | MPUNI TY, BECAUSE ANY CLAI M FOR BREACH
WOULD BE PREEMPTED BY COPYRI GHT LAW AND BECAUSE THE
PARTI ES WHO ARE HARMED BY THE BREACH LACK STANDI NG TO
ENFORCE THEI R Rl GHTS.

THAT IS NOT AND CANNOT BE THE LAW  THREE
DI FFERENT COURTS HAVE AGREED W TH CONSERVANCY' S POSI TI ON
UNDER | DENTI CAL OR VI RTUALLY | DENTI CAL FACTS. | N FACT,
THE ONLY COURTS THAT WE KNOW OF TO ADDRESS THE SPECI FI C
GPL PROVI SI ON AT | SSUE HERE HAVE AGREED W TH OUR
POSI TI ON, AND HAVE SPECI FI CALLY REJECTED THE POSI Tl ON
THAT VI ZI O WOULD HAVE THI S COURT ADOPT TODAY, | NCLUDI NG
THE FEDERAL DI STRI CT COURT ON THE REMAND ORDER IN THI S
CASE, WHICH IS Hl GHLY PERSUASI VE.

NOW VI ZI O SAYS THI S SHOULD BE A COPYRI GHT
| NFRI NGEMENT CLAI M NOT A CONTRACT CLAIM  AND THEY HAVE
PO NTED OUT THAT THE COPYRI GHT ACT PREEMPTS STATE LAW
CLAI MS THAT ASSERT RI GHTS THAT ARE EQUI VALENT TO
COPYRI GHT.  CALI FORNI A COURTS LOOK AT WHETHER A CLAI M HAS
THI S EXTRA ELEMENT, RI GHT, THAT IS QUALI TATI VELY
DI FFERENT FROM THE ELEMENTS OF A COPYRI GHT CLAI M
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I N A BREACH OF CONTRACT CASE, THAT EXTRA ELEMENT
HAS TO BE A CONTRACTUAL PROM SE CREATI NG A RI GHT THAT
DOES NOT EXI ST UNDER FEDERAL COPYRI GHT LAW

AND | WANT TO ADD A LITTLE, A LITTLE ADDI TI ONAL
| NFORMATI ON, AND A LI TTLE SHADI NG ON MR. W LLI AMS' S
DESCRI PTI ON OF THE RI GHTS PROTECTED BY THE COPYRI GHT ACT,
SO WE' RE REALLY CLEAR ON WHAT A COPYRI GHT CLAIM | S,
VERSUS WHAT THE KI ND OF BREACH OF CONTRACT CLAI M | NVOLVED
HERE | S.

COPYRI GHT ACT SECTI ON 106 RESERVES SI X RI GHTS OF
A COPYRI GHT OMNER. REPRODUCTI ON.  THAT' S MAKI NG COPI ES,
RI GHT? ADAPTATI ON, VWHI CH THE STATUTE REFERS TO AS MAKI NG
A DERI VATI VE WORK, TAKI NG ONE WORK AND PUTTING I'T I NTO
ANOTHER FORM LI KE YOU TAKE THE SPI DERVAN COM C BOOK AND
MAKE A MOVIE OQUT OF I T, RIGHT? THAT' S A DERI VATI VE WORK.
REPRODUCTI ON, ADAPTATI ON, DI STRI BUTI ON, PUBLI C
PERFORMANCE, PUBLI C DI SPLAY OF THE WORK. AND LASTLY,
PUBLI C PERFORVMANCE OF A SOUND RECORDI NG BY DI G TAL AUDI O
TRANSM SSI ON.

THOSE ARE THE SI X RI GHTS THAT ARE RESERVED TO
THE COPYRI GHT OWNER. ONLY THE COPYRI GHT OWNER CAN ENGAGE
I N THESE ACTS.

YOUR HONOR, | WOULD LI KE TO REFER TO COPYRI GHT.
| DO A LOT OF PUBLI C SPEAKI NG ON COPYRI GHT, AND |
GENERALLY REFER TO COPYRI GHAT AS THE HAMVER Tl ME RULE.
REMEMBER THAT SONG FROM THE ' 90' S? HAMMVER, MC HAMMER,
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"CAN'T TOUCH THI S"? COPYRIGHT IS THE "CAN' T TOUCH THI S"
RULE, BECAUSE | T ALLOWS THE COPYRI GHT OWNER TO TELL THE
REST OF THE WORLD, YOU CAN' T TOUCH THIS. IT IS AN
EXCLUSI ONARY RULE. EVERYONE ELSE | S EXCLUDED FROM
ENGAG NG | N THOSE ACTS, REPRODUCTI ON, ET CETERA, UNLESS
THEY HAVE PERM SSI ON FROM THE COPYRI GHT OWNER.

AND THE COPYRI GHT ACT PREEMPTS CLAI Ms THAT STEM
FROM THOSE ACTS, THOSE SI X ACTS, AND THOSE SI X ACTS
ALONE, REGARDLESS OF HOW THEY' RE CHARACTERI ZED.

NOW WHAT THE COPYRI GHT ACT DCESN T DO, AND YQU
W LL HAVE HEARD THAT THI S WAS NOT IN THE LI ST OF SI X
THI NGS THAT | JUST RATTLED OFF. I T DOESN' T EMPOVNER THE
COPYRI GHT OWNER TO REQUI RE A THI RD PARTY TO ENGAGE | N ANY
AFFI RMATI VE ACTS.

FOR EXAMPLE, THE COPYRI GHT ACT DOESN T EMPOVER
MC HAMMER TO FORCE ME TO G VE THE COURT A COPY OF "CAN T
TOUCH THI S," BECAUSE | REFERRED TO I T IN THI S PROCEEDI NG,
Rl GHT?

I F A COPYRI GHT OAMNER WANTS TO REQUI RE A THI RD
PARTY TO DO AN AFFI RMATI VE ACT WTH A COPYRI GHTED WORK,
THAT RI GHT HAS TO COVE FROM SOVEVWHERE OTHER THAN THE
COPYRI GHT ACT. AND HERE, THAT'S THE CONTRACT, THE GPL.
BUT THERE ARE TWO GENERAL PUBLI C LI CENSES | NVOLVED HERE,
BUT I'M GO NG TO REFER TO THEM COLLECTI VELY AS THE GPL,
BECAUSE THEY' VE GOT ESSENTI ALLY THE SAME LANGUAGE | N
THEM
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SO THE RI GHT TO SOURCE CODE HERE, THE
DI STRI BUTI ON RI GHT THAT WE ARE TALKI NG ABOUT, |'S GRANTED
BY THE GPL, AND NOT BY THE COPYRI GHT ACT. NOW COPYRI GHT
PREEMPTI ON OF CLAIMS IS VERY WELL | LLUSTRATED I N THE
KABEHI E CASE, WHI CH | NVOLVED A CONTRACT FOR THE PURCHASE
OF EXCLUSI VE RI GHTS TO MJSI C COMPOSI TI ONS. AND THERE WE
ARE TALKI NG ABOUT, ESSENTI ALLY, LIKE, SHEET MJSIC TO
SONGS.

AND THERE WERE A NUMBER OF DI FFERENT COPYRI GHT
AND CONTRACT CLAI M5 | NVOLVED THERE, AND THE COURT
CONDUCTED A FACT- SPECI FI C ANALYSI S OF THE PARTI CULAR
PROM SES ALLEGED TO HAVE BEEN BREACHED, AND THE
PARTI CULAR RI GHTS ALLEGED TO HAVE BEEN VI OLATED. AND
THI' S | NVOLVED THE SALE OF THE SELLER, OF THE COPYRI GHT
OMWNER, OF THESE RI GHTS I N THESE COWPOSI TI ONS TO A BUYER

AND AFTER THE SALE OCCURRED, THE SELLER
CONTI NUED TO COPY AND DI STRI BUTE THE COWPOSI TI ONS AT
| SSUE, EVEN THOUGH THEY HAD ALREADY PURPORTEDLY SOLD THEM
TO SOVEONE ELSE.

AND THAT WAS A COPYRI GHT CLAIM RI GHT? BECAUSE
REMEMBER, REPRODUCTI ON AND DI STRI BUTI ON ARE RI GHTS
PROTECTED BY THE COPYRI GHT ACT. SO THAT WAS SI MPLY THE
REPRODUCTI ON AND DI STRI BUTI ON RI GHTS PROTECTED BY
COPYRI GHT LAW  THAT WAS A COPYRI GHT CLAIM AND WAS
PREEMPTED. NO BREACH OF CONTRACT CLAI M FOR THE
REPRODUCTI ON AND DI STRI BUTI ON OF THOSE COMPGOSI T1 ONS.
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BY CONTRAST, THERE WAS ANOTHER | SSUE | N DI SPUTE
I N THAT CASE, AND THAT WAS, THE SELLER WAS REQUI RED,
UNDER THE TERMS OF THE SALE CONTRACT, TO DELI VER A COPY
OF WHAT WE CALL THE MASTER RECORDI NG. THAT'S THE
ORI G NAL RECORDI NG OF THE SONG, RIGHT? DELIVER A COPY OF
THE MASTER RECORDI NG TO THE BUYER. AND THEY DI DN T DO
THAT. BUT THAT' S NOT SOMETHI NG THAT YOU FIND I N THE
COPYRI GHT ACT. THAT'S NOT A RIGHT I N THE COPYRI GHT ACT.
THAT WAS A RI GHT THAT WAS GRANTED TO THE BUYER I N THE
CONTRACT.

AND SO THAT CLAI M WAS, | NVOLVED AN EXTRA
ELEMENT, AND WAS QUALI TATI VELY DI FFERENT FROM A COPYRI GHT
| NFRI NGEMENT CLAIM SO THAT CLAIM WAS NOT PREEMPTED.

AND SO THE KABEH E COURT LI STED A WHOLE BUNCH OF
EXAMPLES OF THE TYPES OF CLAI MS THAT ARE PREEMPTED. AND
| F YOU LOOK AT THEM YOU LL SEE THEY ALL GO BACK TO THAT
LI ST OF SI X THI NGS THAT | MENTI ONED AT THE OUTSET.
VI OLATI ON OF EXCLUSI VE EXHI BI TI ON Rl GHTS. THAT' S
DI STRI BUTI ON AND DI SPLAY.

THE RELEASE OF PROTECTED | MAGES TO THE PUBLI C.
THAT' S REPRODUCTI ON AND DI STRI BUTI ON.

COPYI NG OF A SCRI PT, THAT'S REPRODUCTI ON. THESE
ALL | MPLI CATE SECTI ON 106 RI GHTS.

THE EXAMPLES THAT COURT GAVE OF WHAT CONTRACT
CLAI MS THAT ARE NOT PREEMPTED: FAILURE TO PAY ROYALTI ES,
RI GHT? A PAYMENT REQUI RED BY A CONTRACT. AN
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UNAUTHORI ZED DI SCLOSURE OF CONFI DENTI AL | NFORMATI ON
PROTECTED BY A CONTRACT. AND SO ON AND SO FORTH.

THERE ARE A NUMBER OF GREAT EXAMPLES I N THAT
CASE. BUT THE COPYRI GHT ACT DCESN T GRANT COPYRI GHT
OWNERS THESE RI GHTS; CONTRACTS DO.

NOW | WANT TO TALK A LITTLE BI'T ABOUT THE
COURTS THAT HAVE ADDRESSED PREEMPTI ON | N THI S CONTEXT,
BECAUSE WE HAVE A COUPLE OF VERY ON- PO NT CASES WHERE
COURTS HAVE ADDRESSED PREEMPTI ON | SSUES, SPECI FI CALLY
APPLYI NG TO THE GPL AND THE DI STRI BUTI ON OF SOURCE CODES,
WHI CH | S EXACTLY WHAT WE HAVE HERE.

AND ONE IS THE VERSATA CASE, WHICH IS CITED IN
OUR BRI EF, WHERE THE PLAI NTI FF | NCORPORATED A
GPL- GOVERNED PROGRAM | NTO I TS OWN SOFTWARE, SUED A
LI CENSEE OF | TS SOFTWARE FOR BREACH OF A BROADER MASTER
LI CENSE AGREEMENT, AND THE LI CENSEE COUNTERCLAI MED FOR
BREACH OF THE GPL'S SOURCE CODE PROVI SI ON, EVEN THOUGH
THE LI CENSEE WASN' T A PARTY TO THAT CONTRACT.

AND THE COURT SAI D THE SOURCE CODE PROVI SI ON WAS
AN ADDI TI ONAL OBLI GATI ON I N THAT CONTRACT. | T WAS AN
AFFI RVATI VE PROM SE TO MAKE, FOR THE LI CENSEE TO MAKE | TS
OMNN SOFTWARE OPEN SOURCE, BECAUSE | T USED OPEN SOURCE
MATERI AL I N I TS SOFTWARE.

THE GPL SOURCE CODE PROVI SI ON CREATES WHAT THAT
COURT VERY APTLY TERMED, ESSENTI ALLY, OPPOSI TE RI GHTS
FROM THOSE CREATED BY COPYRI GHT, AND THI S GOES BACK TO
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THE, YOU KNOW THE EXCLUSI ONARY RULE. AND COPYRI GHT
ALLOWNS YOU TO EXCLUDE, BUT DCESN T G VE THE COPYRI GHT
OMNER THE POVNER TO FORCE SOMVEBODY ELSE TO DI STRI BUTE
SOVETHI NG. THAT COMES FROM THE CONTRACT.

SO THE COURT SAID THE VI RAL COVMPONENT REQUI RI NG
THE FURTHER DI STRI BUTI ON OF THE GPL | S SEPARATE AND
DI STI NCT FROM COPYRI GHT OBLI GATI ONS, AND AGREED W TH THE
CONSERVANCY' S POSI TION I N THI S CASE.

THE OTHER CASE | S ARTI FEX VERSUS HANCOM A
NORTHERN DI STRI CT OF CALI FORNI A CASE I N WHI CH THE
DEFENDANT | NCORPORATED GPL SOFTWARE | NTO A LARGER
PROGRAM FAI LED TO DI STRI BUTE I TS SOFTWARE W TH THE
SOURCE CODE. AND THE COURT HELD THAT THE FAI LURE TO
DI SCLOSE THAT SOURCE CODE WAS THE REQUI RED EXTRA ELEMENT,
I N ADDI TI ON TO REPRODUCTI ON OR DI STRI BUTI ON, SUFFI CI ENT
TO BRI NG THE CLAIM OQUT OF THE COPYRI GHT ACT, AND TO
CREATE A NONPREEMPTI VE CONTRACT CLAI M

THE COURT FOLLOWED THE VERSATA COURT, REJECTED
JACOBSEN VERSUS KATZER, WHI CH VI ZI O RELIES ON. AND
VHAT' S PARTI CULARLY APT AND APPLI CABLE ABOUT THI S CASE I S
| T REALLY HI GHLI GHTS THE DI STI NCTI ON BETWEEN THE
COPYRI GHT AND THE CONTRACT CLAI MS. BECAUSE | N THAT CASE,
THE PLAI NTI FF ALSO BROUGHT, | N ADDI TI ON TO THAT BREACH OF
CONTRACT CLAIM FOR FAI LURE TO DI STRI BUTE THE SOURCE CODE,
ALSO BROUGHT A COPYRI GHT | NFRI NGEMENT CLAI M BECAUSE THE
BREACH OF THE LI CENSE EFFECTI VELY TERM NATED THE LI CENSE.
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SO AS A COPYRI GHT OWNER, THE PLAI NTI FF SUED FOR COPYRI GHT
| NFRI NGEMENT TO STOP THE DEFENDANT FROM CONTI NUI NG TO
DI STRI BUTE THE SOFTWARE, AND FOR BREACH OF THE SOURCE
CODE PROVI SI ON FOR THEI R FAI LURE TO DI STRI BUTE THE SOURCE
CODE, AS REQUI RED UNDER THE GPL. THESE TWO CLAI MS CAN,
AND DO, ARI SE FROM THE SAME CONDUCT. AND THAT WAS
RECOGNI ZED BY THE ARTI FEX COURT.

AND THE FEDERAL DI STRI CT COURT, ON THE REMAND
ORDER, ALSO FOUND THESE CASES PERSUASI VE, AND RELI ED ON
THEM I N FI NDI NG THAT REMAND WAS APPROPRI ATE HERE, BECAUSE
THERE |'S NO PREEMPTI ON.

I WANT TO TALK FOR A M NUTE ABOUT THE JACOBSEN,
THE FEDERAL CIRCU T OPI NION I N JACOBSEN, WHI CH
MR, WLLIAMS TALKED ABOUT ALSO. THAT, SIGNIFI CANTLY, WAS
NOT A PREEMPTI ON CASE. AND THERE IS A BI G DI FFERENCE
BETWEEN THAT CASE AND THI S CASE FACTUALLY I N THAT THE
PLAI NTI FF I N THAT CASE WAS A COPYRI GHT OWNER, LI KE THE
PLAI NTI FF I N THE ARTI FEX CASE, RI GHT? PLAI NTI FF WAS A
COPYRI GHT OWNER, AND BROUGHT A CLAI M FOR COPYRI GHT
| NFRI NGEMENT, SEEKI NG A PRELI M NARY | NJUNCTI ON TO STOP
THE DEFENDANT FROM CONTI NUI NG TO EXPLO T THE SOFTWARE AT
| SSUE.

THAT WAS AN OPEN SOURCE LI CENSE CALLED THE
ARTI STI C LI CENSE, WHI CH REQUI RED THE LI CENSEE, WHEN
MODI FYI NG THE SOFTWARE, TO | NCLUDE COPYRI GHT NOTI CES AND
TRACK CHANGES WHEN DI STRI BUTI NG THE SOFTWARE.
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THE TRI AL COURT HAD SAI D, ON A MOTI ON FOR
PRELI M NARY | NJUNCTI ON, THAT YOU HAVE A CLAIM FOR BREACH
OF CONTRACT, THE PLAI NTI FF APPEALED, AND THE FEDERAL
CIlRCU T HELD THAT THE PLAI NTI FF HAD MADE OUT A PRI MA
FACI E CASE FOR COPYRI GHT | NFRI NGEMENT.

AND THAT WAS THE CONTEXT W THI N VHI CH THAT COURT
EVALUATED WHETHER THE USE BY THE DEFENDANTS WAS OUTSI DE
THE SCOPE OF THE LI CENSE. THE QUESTI ON WAS WHETHER THERE
WAS A LI KELI HOOD OF SUCCESS ON THE MERI TS OF COPYRI GHT
| NFRI NGEMENT VERSUS A CONTRACTUAL DEFENSE. |T WAS NOT A
PREEMPTI ON DECI SI ON. THE NATURE OF THAT CLAI M SOUNDED,

I N COPYRI GHT, UNLI KE THE NATURE OF THE CLAI M HERE.

BEFORE | CONCLUDE, | WANT TO TALK A LITTLE BIT
ABOQUT THI S | SSUE OF WHEN SOVETHI NG IS A CONDI TI ON VERSUS
WHEN SOMETHI NG | S A COVENANT. BECAUSE HONESTLY, YOUR
HONOR, THAT JUST DOESN T EVEN MATTER HERE. | T DOESN T
MATTER WHETHER THESE PROVI SI ONS ARE CONDI TI ONS OR
COVENANTS, BECAUSE FOR ONE THING THIS IS FOR TWO
REASONS.

THE FI RST IS THAT UNDER CALI FORNI A LAW A
CONTRACTUAL PROVI SI ON CAN BE BOTH A CONDI TI ON AND A
COVENANT. THAT'S VERY CLEAR. AND WHERE A CONDI TION I S
W THI N THE CONTROL OF THE LI CENSEE, | T IS TREATED AS A
COVENANT THAT THEY PROM SE TO FULFI LL. AND WE CI TE SOVE
LANGUAGE FROM YOU KNOW BLACK LETTER LAW FROM
W LLI STON, WHI CH MAKES THAT PO NT VERY NI CELY.
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{WHEN THE OCCURRENCE OF THE CONDI TION IS LARGELY
OR EXCLUSI VELY W THI N THE CONTROL OF ONE PARTY, SO THAT
THE OTHER PARTY IS SI GNI FI CANTLY OR TOTALLY DEPENDENT ON
THE CONTROLLI NG PARTY, THE EXPRESS LANGUAGE OF CONDI Tl ON
W LL TYPI CALLY G VE RISE TO AN | MPLI ED PROM SE OF ONE
SORT OR ANOTHER." THAT'S W LLI STON, SECTI ON 3815, WHI CH
IS CITED I N QUR OPPGCSI TI ON BRI EF.

SO A PROVI SI ON CAN BE BOTH A CONDI TI ON AND A
COVENANT AT THE SAME TI ME. AND | MPORTANTLY, EVEN IF THI' S
WERE A CONDI TI ON, THAT'S NOT THE END OF THE QUESTI ON.
AND THIS | S THE SECOND REASON WHY | T DOESN T MATTER
WHETHER THIS IS A CONDI TI ON OR A COVENANT. | T"S BECAUSE
SLAPPI NG THE LABEL OF A CONDI TI ON ON SOVETHI NG | SN' T THE
END OF THE | NQUI RY. AND THE ARGUMENT IS A LITTLE
REDUCTI VE TO SAY THAT IF IT'S A CONDITION, IT'S
AUTOVATI CALLY COPYRI GHT | NFRI NGEMENT, BECAUSE THE CASE
LAW SHOWS, | NCLUDI NG THE CASE LAWCI TED BY VIZIOIN TH' S
CASE, SAYS THAT YOU HAVE TO, | N ORDER FOR THERE TO BE A
COPYRI GHT CLAIM THE COPYI NG HAS TO BE GROUNDED, OR THE
CLAIM HAS TO BE, THE BREACHED PROVI SI ON HAS TO BE A
CONDI TI ON, AND THAT CONDI TI ON AND THE COMPLAI NT MUST BE
GROUNDED I N AN EXCLUSI VE RI GHT OF COPYRI GHT. THAT'S
GO NG BACK TO THE BI G SI X THAT | ClI TED AT THE BEG NNI NG,
REPRODUCTI ON, DI STRI BUTI ON, ET CETERA, RI GHT?

SO OTHERW SE, AND, YOU KNOW | N THE MDY CASE,
THE NI NTH CI RCUI T TALKED ABOUT THI' S, THEY WERE
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| NTERPRETI NG A CONTRACT UNDER DELAWARE LAW NOT
CALI FORNIA LAW SO IT'S A LITTLE DI FFERENT FROM OUR CASE.
THE CONTRACT | NTERPRETATI ON | SSUES THERE ARE DI FFERENT
FROM I N OUR CASE. BUT THEY BASI CALLY, THEY SAI D THAT | F
THEY WERE TO RULE ANY DI FFERENTLY AROCUND THI S | SSUE OF
WHETHER SOVETHI NG | S A COPYRI GHT | NFRI NGEMENT CLAIM OR A
CONTRACT CLAIM ANY COPYRI GHT ONNER COULD DESI GNATE ANY
DI SFAVORED CONDUCT DURI NG THE USE OF SOFTWARE AS
COPYRI GHT | NFRI NGEMENT BY PURPORTI NG TO CONDI TI ON THE
LICENSE ON I T, ON THE PLAINTI FF -- ON THE PARTY NOT DO NG
| T. AND IN THAT CASE, | T WAS AN ONLI NE GAME THAT PARTI ES
WERE PLAYI NG, AND THE CONDUCT AT | SSUE WAS THE USE OF A
BOT TO ALLOW USERS TO PLAY THE GAME, RI GHT, TO ADVANCE | N
THE GAME MORE QUI CKLY. AND THAT WAS PROHI BI TED BY THE
TERMS OF USE OF THE GAME.

AND | N THE LI TI GATI ON, THE DI SPUTE WAS WHETHER
OR NOT' THE BREACH OF THAT PROVI SION OF THE TERMS OF USE
GAVE RI SE TO A COPYRI GHT CLAI M OR A CONTRACT CLAIM  AND
THE COURT CONCLUDED | T GAVE RI SE TO A CONTRACT CLAI M
BECAUSE USI NG THE BOT TO PLAY THE GAME, VI OLATI NG THE
PROVI SI ON THAT SAYS YOU CAN' T USE A BOT TO PLAY THI S
GAME, DOESN T | MPLI CATE ANY OF THE BIG SIX. I T'S NOT
REPRODUCTI ON, I'T"S NOT DI STRI BUTION, IT"S NOT, ET CETERA,
ET CETERA, ANY OF THOSE THI NGS.

SO TO SI MPLY SAY, WELL, IT'S A CONDI TI ON, AND
THERE |'S LANGUAGE OF CONDI TION I N THI S AGREEMENT, |ISN T

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




© 00 N oo o b~ O w NP

N NN NN NN R R R R R R R R R R
o o0 h W N B O © 0 N O O M W N LB O

34

THE END OF THE STORY. BECAUSE |IT CAN BE A CONDI TI ON AND
A COVENANT, AND BECAUSE THE ACTUAL ACT THAT IS COWPLAI NED
OF HERE | SN T ONE OF THE BI G SI X.

THE COMPLAINT HERE IS THAT IS THAT VI ZI O
| NCORPORATED THI S SOFTWARE I NTO I TS TV'S, AND FAILED TO
DI STRI BUTE THE SOURCE CODE DOWNSTREAM TO BUYERS OF THE
T™V'S. IT IS THE FAILURE OF THE DI STRIBUTION, IT IS THE
FAI LURE TO PROVI DE A COPY OF THE SOURCE CODE THAT | S THE
CLAI M HERE, NOT THE REPRODUCTI ON OF THE SOFTWARE | TSELF.

AND THAT IS A RIGHT THAT' S GRANTED UNDER THE
CONTRACT AND NOT UNDER THE COPYRI GHT ACT. AND THAT IS
VWHY THERE | S NO PREEMPTI ON HERE.

| F YOUR HONOR HAS ANY QUESTI ONS NOW | WOULD BE
HAPPY TO ADDRESS THEM  OTHERW SE, |'LL TURN I T OVER TO
MR. THOWPSON TO TALK ABOUT - -

THE COURT:  OKAY.

MS. GRAY: -- THE THI RD- PARTY BENEFI Cl ARY
| SSUES.

THE COURT: | DON T HAVE ANY QUESTI ONS, BUT |'M
AT 12:20. |'M SORRY; CAN YOU COVE BACK AT 1:307?

MS. GRAY: ABSOLUTELY.
MR WLLIAMS: SURE.
(LUNCH RECESS. )
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SANTA ANA, CALI FORNI A - THURSDAY, OCTOBER 5, 2023
AFTERNOON SESS| ON
--000- -

THE COURT: WE'RE BACK ON THE SOFTWARE FREEDOM
CONSERVANCY CASE.

IS 1T MR THOVAS?

MR, THOMPSON:  THOVPSON.

THE COURT: GO AHEAD.

MR, THOMPSON: GOOD AFTERNOQON, YOUR HONCR.
VI ZI O DOES NOT DI SPUTE THAT THE RECI Pl ENTS OF LI CENSED
SOFTWARE HAVE A RI GHT TO SOURCE CODE UNDER THE GPL'S, AND
YET VI ZI O ARGUES THAT AS A MATTER OF LAW THOSE RECI PI ENTS
OF LI CENSED SOFTWARE MAY NOT ENFORCE THE RI GHT THAT WV\E
| NDI SPUTABLY ENJOY, BECAUSE SOVEHOW | T WOULD BE
| NCONSI STENT W TH THE OBJECTI VES OF THE CONTRACT AND THE
REASONABLE EXPECTATI ONS OF THE CONTRACTI NG PARTI ES.

NOTHI NG COULD BE FURTHER FROM THE TRUTH. THE
REQUI REMENT THAT THI RD- PARTY ENFORCEMENT BE CONSI STENT
W TH THE OBJECTI VES OF THE CONTRACT COMVES FROM
PROFESSOR EI SENBERG, AND THE SUPREME COURT GAVE HI' M
CREDI T FOR THAT TEST I N THE GOONEWARDENE CASE.

IN THE SAME LAW REVI EW ARTI CLE WHERE PROFESSOR
El SENBERG ANNOUNCED THAT TEST, HE ALSO WROTE, "WHEN THE
PURPOSE OF THE PROM SEE | S TO CONFER A RI GHT ON THE
BENEFI Cl ARY, ENFORCEMENT | S APPROPRI ATE." THAT'S AT
PAGE 1374 OF HI S LAW REVI EW ARTI CLE.
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IN THE PRI OR PAGE, PAGE 1373, HE WROTE, "THIS IS
A VELL- ESTABLI SHED CATEGORY OF THI RD PARTI ES WHO CAN
ENFORCE CONTRACTS. "

NOW WE CI TED A SIM LAR STATEMENT I N OUR BRI EF
AT PAGE 1391, "ALLOW NG DONEE BENEFI CI ARI ES TO ENFORCE
CONTRACTS UNDER WHI CH THEY W LL BENEFI T I'S A NECESSARY OR
| MPORTANT MEANS OF EFFECTUATI NG THE PERFORMANCE
OBJECTI VES OF THE PARTI ES TO THE CONTRACT. "

SO HERE, WE HAVE A STATEMENT BY THE PERSON WHO
CAME UP WTH THE TEST, WHO I S CREDI TED BY THE SUPREME
COURT AS HAVI NG DONE SO, WHO IS SPEAKI NG TO THE PRECI SE
| SSUE IN THI S CASE, AND WHO | S SAYI NG, WHEN THE PURPOSE
OF THE CONTRACT IS TO CONFER A RI GHT ON THE THI RD PARTY,
ENFORCEMENT | S APPROPRI ATE. NOW THAT SHOULD RESOLVE THE
| SSUE.

NOW | T ALSO BEARS EMPHASI ZI NG THAT THE PURPOSE
OF THI'S CONTRACT IS TO PROMOTE THE DEVELOPMENT OF FREE
AND OPEN SOURCE SOFTWARE. AND FREE SHARI NG OF SOURCE
CODE |'S ESSENTI AL TO THAT PURPOSE AND OBJECTI VE, BECAUSE
THE SOURCE CODE |'S NEEDED TO MODI FY AND CONTI NUE THE
DEVELOPMENT OF THE SOFTWARE.

THE REQUI REMENT THAT THI RD- PARTY ENFORCEMENT BE
CONSI STENT W TH THE REASONABLE EXPECTATI ONS OF THE
CONTRACTI NG PARTI ES REFLECTS THE TEACHI NG OF PRI OR
CALI FORNI A DECI SI ONS. THAT IS ALSO A QUOTE FROM THE
GOONEWARDENE CASE. AND VI ZI O HAS Cl TED NO SUCH PRI OR
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CALI FORNI A DECI SI ONS | N SUPPORT OF I TS POSI TI ON THAT - -
I N SUPPORT OF | TS POSI TION I N THI S CASE.

RATHER, I T HAS CI TED A SERI ES OF | NAPPCSI TE
SUBSEQUENT CALI FORNI A DECI SI ONS UNDER WHI CH THE THI RD
PARTY DI D NOT HAVE ANY RI GHT UNDER THE CONTRACT I T WAS
SEEKI NG TO ENFORCE.

I N THE WEXLER CASE, FOR EXAMPLE, THE DAUGHTER
HAD NO RI GHT UNDER THE | NSURANCE CONTRACT SHE WAS SEEKI NG
TO ENFORCE, BECAUSE THEY ONLY COVERED NAMED | NSUREDS AND
SHE WAS NOT A NAMED | NSURED.

IN THE CI TY OF OAKLAND, THE OAKLAND RAI DERS
CASE, THE CI TY OF OAKLAND HAD NO RI GHT UNDER THE NFL
RELOCATI ON POLI CY, BECAUSE THAT POLI CY LEFT UNFETTERED
DI SCRETI ON TO THE NFL TEAM MEMBERS. THAT'S AN EXACT
QUOTE FROM THE CASE. THEY HAD UNFETTERED DI SCRETI ON TO
DECI DE ON TEAM RELOCATI ONS.

SO OF COURSE, THE CI TY COULD NOT | NTERFERE W TH
THEI R UNFETTERED DI SCRETI ON BY DEMANDI NG A CERTAI N
OUTCOMVE UNDER THE RELOCATI ON POLI CY.

THI S CASE |'S DI AVMETRI CALLY OPPOSED. VI ZI O HAS
NO DI SCRETI ON ABOUT WHETHER TO SHARE SOURCE CODE. THE
CONTRACT CLEARLY REQUIRES I T, AND THE CONTRACT CLEARLY
CONFERS A RI GHT ON THE RECI PI ENTS OF LI CENSED SOFTWARE TO
DEMAND THE SOURCE CODE.

SO THAT'S, THESE ARE THE TWO, THE TWO PRONGS OF
THE THI RD PART OF THE TEST. THE FI RST PART AND THE
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SECOND PART ARE NOT | N DI SPUTE, AND THE TWO PRONGS OF THE
THI RD PART ARE EASI LY RESOLVED BY THE FACT THAT

RECI PI ENTS OF LI CENSED SOFTWARE HAVE A RI GHT TO THE
SOURCE CODE, AND THERE IS NO CALI FORNI A DECI SI ON THAT
WOULD DENY THEM THAT RI GHT.

NOW WHEN A PARTY HAS A RIGHT, IT IS ONLY
REASONABLE TO EXPECT THAT I T SHOULD ALSO HAVE A REMEDY,
AND A MEANS OF ENFORCI NG THAT RI GHT. BECAUSE A Rl GHT
W THOUT A REMEDY AND A RI GHT W THOUT A MEANS OF
ENFORCEMENT IS NOT A RI GHT AT ALL. | TS WORTHLESS,
FRANKLY.

AND VI ZI O I S TAKI NG THE POSI TI ON THAT
ENFORCEMENT BY COPYRI GHT HOLDERS OUGHT TO BE SUFFI CI ENT,
BUT COPYRIGHT IS A DI FFERENT RI GHT. COPYRI GHT HOLDERS
ARE DI FFERENT PLAI NTI FFS. WE ARE NOT ASSERTI NG COPYRI GHT
IN THIS CASE. WHAT WE ARE ASSERTING IS OQUR RI GHT TO
SOURCE CODE, WHI CH EXI STS UNDER THE TERMS OF THE
CONTRACT.

NOW THERE ARE ADDI TI ONAL REASONS ADDRESSED | N
OUR BRI EF WHY ENFORCEMENT BY COPYRI GHT HOLDERS | S NOT
SUFFI CI ENT. THEY MAY NOT KNOW OF THE BREACH. THEY MAY
NOT BE MOTI VATED, W LL NOT BE MOTI VATED TO ENFORCE THE
BREACH. AND | MPORTANTLY, THEY, I T IS NOT AT ALL CLEAR
HOW THEY COULD SHOW ELI G BI LI TY FOR SPECI FI C PERFORMANCE
FOR I NJUNCTI VE RELI EF. SPECI FI CALLY, HOW WOULD THEY SHOW
| RREPARABLE HARM?
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THEY ARE FREELY ALLOW NG OTHERS TO USE THE
COPYRI GHT UNDER THE TERMS OF THE CONTRACT. ONE PARTY
CONTI NUES TO USE THE COPYRI GHT, BUT NOT | N COVPLI ANCE
WTH THE TERMS OF THE CONTRACT, AND THE COPYRI GHT HOLDER
SUES FOR | NJUNCTI VE RELI EF. HOW DO THEY SHOW | RREPARABLE
HARM?

VELL, IN THI S CASE THE PARTY THAT IS HARMED | S
THE PARTY DEMANDI NG THE SOURCE CODE, DEN ED THE RI GHT TO
SOURCE CODE. AND WE NEED THE SOURCE CODE TO MODI FY THE
SOFTWARE. THAT | S OUR | RREPARABLE HARM

SO TH S IS A CLEAR FORM OF HARM THAT EXI STS I N
THI'S CASE, AND I T'S NOT CLEAR HOW A COPYRI GHT HOLDER
COULD SHOW THAT HARM EVEN | F THEY OTHERW SE WERE
| NTERESTED AND MOTI VATED | N ENFORCI NG A BREACH, AND ALSO
ABLE TO DO SO

NOW | T ALSO BEARS MENTI ON THAT THE GPL'S
SPECI FI CALLY STATE THAT THE PARTI ES ARE NOT RESPONSI BLE
FOR ENFORCI NG COMPLI ANCE BY OTHERS. | T'S I N SECTION SI X
OF THE GPL. AND SO | F WVE WVERE TO ASK A COPYRI GHT HOLDER
TO ENFORCE, THEY COULD EASI LY SAY NO. | T S ENTIRELY AT
THEI R DI SCRETI ON, AND THEY COULD PO NT TO THE CONTRACT
AND SAY, WE DON' T HAVE TO ENFORCE UNDER THE TERMS OF THI S
CONTRACT.

AND WHAT KIND OF RIGHT IS THAT, | F WE HAVE TO
PLEAD FOR SOVEONE ELSE TO ENFORCE THEIR RIGHTS, AND I F
THEY CAN SI MPLY REFUSE TO DO I T? THAT'S NOT A RI GHT AT
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ALL.

AND YET, THE PREAMBLE OF THE GPL'S | S VERY
CLEAR, THAT RECI PI ENTS OF LI CENSED SOFTWARE HAVE A RI GHT
TO THE SOURCE CODE, WHICH | S ESSENTI AL TO FREE AND OPEN
SOURCE SOFTWARE DEVELOPMENT.

NOW VI ZI O HAS ALSO TAKEN THE POSI TI ON THAT I F
YOU RULE IN OUR FAVOR IN THIS CASE, IT WLL LEAD TO A
PROLI FERATI ON OF LI TI GATION. AND THAT IS SI MPLY NOT TRUE
FOR ANY NUMBER OF REASONS. NOW I T I'S NO CO NCI DENCE
THAT THE PLAINTIFF IN THI S CASE | S A NONPROFI T.  WHAT
WE' RE SEEKI NG IS SOURCE CODE. THERE I'S NO FI NANCI AL
| NCENTI VE HERE, APART FROM OUR DESI RE TO VI NDI CATE THE
GPL'S AND THE RI GHT TO SOURCE CODE UNDER THE GPL'S. AND
| F YOU RULE I N OUR FAVOR, VIZI O HAS TOLD YOU THERE WOULD
BE A PARADE OF HORRI BLES.

VELL, IT SIMPLY I'S FANCI FUL THI NKI NG, BECAUSE
THERE 1I'S NO FI NANCI AL | NCENTI VE. I T'S EXPENSI VE TO FI LE
LITIGATION, TO SEE IT THROUGH. | T S COSTLY, IT S
BURDENSOME. AND HERE THERE | S NO FI NANCI AL | NCENTI VE.
THERE IS SI MPLY A DEMAND THAT VI ZI O ABI DE BY THEI R
OBLI GATI ONS UNDER THE CONTRACT, WHI CH THEY AGREED TO, AND
VH CH ARE NECESSARY FOR THE DEVELOPMENT OF FREE AND OPEN
SOURCE SOFTWARE.

NOW THE RECOGNI TI ON OF A LEGAL RI GHT ALWAYS
I N\VOLVES SOME RI SK OF LI TI GATI ON, BUT THAT'S A PRI CE WE
PAY TO LIVE IN A SOCI ETY OF LAWs. HERE, THE RI SK OF
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LITIGATION IS VERY LON AND |I T CERTAINLY DCES NOT JUSTI FY
DENI AL, OUTRI GHT DENI AL OF A RI GHT THAT CLEARLY EXI STS
UNDER THE PLAIN TERMS OF THE CONTRACT.

NOW VI ZI O HAS ALSO TAKEN THE PGOSI TI ON THAT
CONSERVANCY ADM TTED THAT THI RD- PARTY ENFORCEMENT | S NOT
POSSI BLE, AND THE FREE SOFTWARE FOUNDATI ON | S THE PRI MARY
| NTERPRETER AND ULTI MATE AUTHORI TY ON THE GPL'S.

NOW THOSE ARE | NACCURATE AND | RRELEVANT LEGAL
CONCLUSI ONS BY NON- ATTORNEYS. THEY | MPROPERLY | NVADE THE
PROVI NCE OF THE COURT, AND FRANKLY, THEY ARE WRONG. THE
COURT IS THE PRI MARY | NTERPRETER AND ULTI MATE AUTHORI TY
ON THE MEANI NG OF THE CONTRACTS IN THI S CASE. CERTAI NLY,
NO ONE ELSE IS, AND IT"S UP TO THE COURT TO DECI DE, WHAT
DO THE CONTRACTS MEAN. AND THE CONTRACTS ON THEI R FACE
CONFER A RI GHT TO SOURCE CODE. THAT RI GHT DEMANDS A
REMEDY, AND | T DEMANDS A MEANS OF ENFORCEMENT.

NOW ALSO, THESE STATEMENTS ARE | RRELEVANT TO
THE MUTUAL | NTENTI ON OF THE PARTIES AT THE TI ME OF
CONTRACTI NG. THESE FAQS, FOR EXAMPLE, ON THE FSF
VEBSI TE, THEY WERE DOWNLOADED I N 2023. THERE IS NO
EVI DENCE THAT THEY WERE PUBLI SHED ANY EARLI ER THAN THAT.

ON VIZIO S MOTI ON FOR SUMVARY JUDGVENT, ALL
| NFERENCES ARE DRAWN | N FAVOR OF THE OPPOSI NG PARTY; I N
THI S CASE, CONSERVANCY. SO WE CAN T ASSUME THAT ANYONE
SAW THOSE FAQS ANY EARLI ER THAN 2023.

MOREOVER, | T'S A VERY LONG LI ST OF FAQS ON THE
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WEBSITE. THIS IS NOT IN THE CONTRACT. THIS IS ON A
WEBSI TE. AND I TS, AGAI N, RATHER FANCI FUL TO | MAG NE
THAT EVERY PARTY TO THE GPL'S IS GO NG TO THI S WEBSI TE,
LOOKI NG AT A LI ST OF 200- PLUS FAQS, AND FI XATI NG ON THE
ONE THAT CONCERNS ENFORCEMENT, MEANS OF ENFORCEMENT, IN
THE EVENT OF A BREACH.

I TS PARTI CULARLY FANCI FUL SI NCE THE SUPREME
COURT HAS WRI TTEN | N GOONEWARDENE THAT PARTI ES, AT THE
TIME OF FORM NG A CONTRACT, ARE NOT THI NKI NG ABOUT, OR DO
NOT TYPI CALLY FI XATE ON WHAT HAPPENS | N THE EVENT OF A
BREACH. RATHER, THEY ARE FI XATED ON THEI R RI GHTS AND
OBLI GATI ONS UNDER THE TERMS OF THE CONTRACT | TSELF. I N
THI'S CASE, THE RI GHT TO SOURCE CODE, WH CH APPEARS ON THE
FACE OF THE CONTRACT, AND NOT ON A WEBSI TE.

NOW | T ALSO DOESN T MATTER WHETHER FSF | NTENDED
THI RD- PARTY ENFORCEMENT. WHAT MATTERS | S THAT THE
CONTRACTS CREATE A RIGHT TO SOURCE CODE. AGAIN, THE
GOONEWARDENE CASE IS EXPLICIT. "OUR CASES HAVE NOT
REQUI RED A SHOW NG THAT THE CONTRACTI NG PARTI ES ACTUALLY
CONSI DERED THE THI RD- PARTY ENFORCEMENT QUESTI ON AS A
PREREQUI SI TE TO THE APPLI CABI LI TY OF A THI RD- PARTY
BENEFI CI ARY DOCTRI NE: THAT'S A QUOTE FROM GOONEWARDENE,
PAGE 830.

AND PROFESSOR ElI SENBERG AGAI N HAS WRI TTEN:  WHEN
THE PURPOSE OF THE PROM SEE IS TO CONFER A RI GHAT ON THE
BENEFI Cl ARY, ENFORCEMENT | S APPROPRI ATE." THAT'S

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




© 00 N oo o b~ O w NP

N NN NN NN R R R R R R R R R R
o o0 h W N B O © 0 N O O M W N LB O

43

PAGE 1374 OF HI S LAW REVI EW ARTI CLE.

SO THE CONTRACTS CONFER A RI GHT ON THE
BENEFI Cl ARY. THEY ARE SI LENT ON THE QUESTI ON OF
ENFORCEMENT. SO THI RD- PARTY BENEFI Cl ARI ES, RECI PI ENTS OF
LI CENSED SOFTWARE, CAN ENFORCE THEI R RI GHT UNDER THE
CONTRACT.

NOW | ALSO WANT TO ADDRESS THE ADM SSI BI LI TY OF
THESE FSF STATEMENTS. FIRST OF ALL, THEY ARE LEGAL
CONCLUSI ONS, CLEARLY LEGAL CONCLUSI ONS, BY NON- ATTORNEYS,
AND | NADM SSI BLE ON THAT BASI S. ADDI TI ONALLY, THEY ARE
HEARSAY. FSF IS NOT A PARTY TO THIS CASE. THERE | S NO
EXCEPTI ON TO HEARSAY. THESE ARE NOT STATEMENTS OF
| NTENT. STATEMENTS OF | NTENT CAN BE ADM SSI BLE UNDER THE
HEARSAY EXCEPTI ON WHEN THEY RELATE TO FUTURE CONDUCT,
CONDUCT TO BE CONDUCTED I N THE FUTURE.

THEY DO NOT, STATEMENTS OF | NTENT ARE NOT
OTHERW SE ADM SSI BLE WHEN THEY RELATE TO PRI OR CONDUCT.
I N PARTI CULAR, STATEMENTS OF BELI EF ARE NOT ADM SSI| BLE.
MEMORY OR BELIEF. AND THAT'S I N EVI DENCE CODE
SECTI ON 1250.

SO WHAT WE HAVE HERE ARE STATEMENTS OF BELI EF,
LEGAL CONCLUSI ONS | N PARTI CULAR, AND THEY ARE
| NADM SSI BLE AS LEGAL CONCLUSI ONS. THEY ARE ALSO
| NADM SSI BLE AS HEARSAY.

AND | T"S ALSO WORTH EMPHASI ZI NG THAT THEY ARE
SI MPLY WVRONG. THESE FAQS DON' T PURPORT TO SPEAK TO
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CALI FORNI A LAW  AND HERE, WE HAVE A CALI FORNI A SUPREME
COURT WHO HAS ANNOUNCED THE APPLI CABLE STANDARD, CI Tl NG
PROFESSCOR ElI SENBERG, SPEAKI NG TO THE PRECI SE FACTS AT
| SSUE IN THI S CASE, AND THAT IS THE LAW THAT THE COURT
SHOULD FOLLOW NOT A M SSTATEMENT OF LAW ON AN
| NADM SSI BLE WEBSI TE.

EVEN | F THESE STATEMENTS ARE ADM TTED, THEY ARE
ENTI TLED TO NO WEI GHT FOR THAT REASON, BECAUSE THEY ARE
VWRONG, BECAUSE THEY ARE BY NON- ATTORNEYS, AND BECAUSE
THERE |I'S NO REASON TO BELI EVE THAT THE PARTI ES ACTUALLY
SAW THEM AS PART OF THE THOUSANDTHS OF PARTI ES WHO
ACCEPT THE GPL'S, THEY ARE PRESUMED TO READ THE TERMS OF
THE CONTRACT, AND NOT COMVENTARY ON, BURI ED ON A WVEBSI TE,
PRESUMABLY PUBLI SHED I N 2023, AND NOT DEMONSTRABLY
PUBLI SHED ANY EARLI ER THAN THAT.

NOW THERE |'S NO | NDI CATI ON THAT FREE SOFTWARE
FOUNDATI ON CONSI DERED THE QUESTI ON OF THI RD- PARTY
ENFORCEMENT AT THE TI ME THAT | T PROMULGATED THI S
CONTRACT, BUT IT DIDN'T HAVE TO. I T INCLUDED A RI GHT TO
SOURCE CCODES IN THE TERMS OF THE CONTRACT. AND THAT IS
THE RI GHT THAT WE' RE HERE SEEKI NG TO VI NDI CATE.

| T ALSO WARRANTS MENTI ON THAT THE PLAIN TERMS OF
THE CONTRACT PRECLUDE MODI FI CATION. | T CANNOT BE
MODI FI ED BY FREE SOFTWARE FOUNDATI ON OR ANYONE ELSE. AND
THESE FAQS ON THEI R WEBSI TE CANNOT MODI FY THE TERMS OF
THE CONTRACT, AND DON' T PURPORT TO MODI FY THE TERMS OF
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THE CONTRACT. AND SO THE CONTRACT SHOULD BE CONSTRUED
ACCORDI NG TO I'TS PLAIN TERMS, WHI CH EXI ST ON THE FACE OF
THE AGREEMENT, | N THE PREAMBLE | N PARTI CULAR, AND WHI CH
CONFER THI S RI GHT TO SOURCE CODE ON RECI PI ENTS OF THI RD
PARTI ES -- ON RECI Pl ENTS OF LI CENSED SOFTWARE, RATHER.

AND THE MOST SALI ENT TERMS FROM THE PREAMBLE
READ AS FOLLOWS: | F YOU DI STRI BUTE COPI ES OF A PROGRAM
GPL LI CENSED PROGRAM WHETHER GRATI S OR FOR A FEE, YQU
MUST G VE THE RECI Pl ENTS ALL THE RI GHTS THAT YOU HAVE.
YOU MUST MAKE SURE THAT THEY, TOO, RECEIVE, OR CAN GET,
THE SOURCE CODE.

THAT IS WHY WE' RE HERE TODAY, YOUR HONOR. WE
ARE SEEKI NG THE SOURCE CODE THAT WE' RE ENTI TLED TO UNDER
THE TERMS OF THE CONTRACT.

AND WTH THAT, | WLL CONCLUDE, UNLESS THE COURT
WANTS TO HEAR ADDI TI ONAL ARGUMENT ON EVI DENTI ARY
OBJECTI ONS.

THE COURT: NO, THANK YOU.

MR, WLLIAMS: YOUR HONOR, VERY BRI EFLY. | KNOW
THE COURT HAS | NDULGED US | N OUR ARGUMENT. UNLESS THE
COURT HAS QUESTIONS, | DON' T I NTEND TO RESPOND TO THE
THI RD- PARTY BENEFI Cl ARY | SSUES. | BELI EVE THOSE HAVE
BEEN BRI EFED I N OUR PAPERS.

| DO WANT TO BRI EFLY ADDRESS SOMVE OF THE
PREEMPTI ON | SSUES.

THE -- LOOKI NG AT THE ACTUAL SOURCE CODE
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PROVI SION, WHICH IS SECTI ON THREE, THE LANGUAGE SAYS, YQOU
MAY COPY AND DI STRI BUTE THE PROGRAM PROVI DED THAT YOU
ALSO DO ONE OF THE FOLLOW NG. ACCOVPANY | T WTH THE
COVWPLETE CORRESPONDI NG MACHI NE READABLE SOURCE CODE. AND
| LEFT OUT SOME OF THE ANCI LLARY WORDS, BUT THAT -- YOU
MAY COPY AND DI STRI BUTE, PROVI DED THAT YOU PROVI DE THE
SOURCE CODE. COPYI NG AND DI STRI BUTI ON ARE EXCLUSI VE
Rl GHTS UNDER THE COPYRI GHT ACT. | DON' T THI NK COUNSEL
DI SPUTED THAT.

THIS IS A CONDI TI ON THAT THE AUTHOR OF THE GPL
HAS PLACED, OR THE COPYRI GHT HOLDER HAS PLACED ON THEI R
DI STRI BUTI ON.

NOW SFC HAS TAKEN THE POSI TION IN THI' S LAWSUI T
THAT THE OBLI GATI ON TO PROVI DE SOURCE CODE HAS NOTHI NG TO
DO WTH THE RI GHT OF DI STRI BUTI ON UNDER THE COPYRI GHT
ACT. PUTTI NG ASI DE THE PLAI N LANGUAGE, WHI CH SHOWS TO
THE CONTRARY, THEY HAVE NOT ADDRESSED THE ELEPHANT I N THE
ROOM  WHY HAS SFC FI LED LAWSUI TS, SENT DEMAND LETTERS
SAYI NG THAT THI S I S COPYRI GHT | NFRI NGEMENT BY DO NG THE
EXACT SAME THI NG THEY ARE ALLEG NG HERE, NOT PROVI DI NG
THE SOURCE CCDE?

THEY ARE NOW SAYI NG, WE DIDN' T MEAN THAT. THEY
SENT LETTERS. THEY FI LED LAWSUI TS SAYI NG, YOUR FAI LURE
TO DO THI' S CONSTI TUTES COPYRI GHT | NFRI NGEMENT BECAUSE | T
VI OLATES THE EXCLUSI VE RI GHT OF DI STRI BUTI ON. AND THEY
DON' T EVEN TRY TO EXPLAI N THAT.
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MORE | MPORTANTLY, IT IS CLEAR THAT THEY ARE
TRYI NG TO ELI M NATE THE PREEMPTI ON DEFENSE ENTI RELY. WE
SUBM TTED, I N CONNECTI ON W TH A REPLY BRI EF, A DOCUMENT
THAT WASN' T FI LED -- PROVIDED TO US UNTIL AFTER WE FI LED
OUR SUMVARY JUDGMVENT MOTION. | T WAS FI LED CONDI TI ONALLY
UNDER SEAL, BECAUSE THEY HAD DESI GNATED I T AS
CONFI DENTI AL UNDER THE PROTECTI VE ORDER, ALTHOUGH | DON T
BELI EVE ANY MOTI ON TO SEAL HAS BEEN FI LED BY SFC, BUT
I T"S EXHIBIT 1 TO THE DAN POSNER DECLARATI ON | N
CONNECTI ON W TH OUR REPLY BRI EF.

AND W THOUT GETTI NG | NTO THE DETAILS, BECAUSE I T
WAS CONDI TI ONALLY FI LED UNDER SEAL, THE COURT' S REVI EW OF
THAT DOCUMENT W LL MAKE CLEAR THAT THEY ARE CONTI NUI NG TO
TAKE THE POSI TI ON THAT THEY SHOULD GET TO CHOOSE WHETHER
THEY BRI NG A COPYRI GHT | NFRI NGEMENT CLAIM OR A
THI RD- PARTY BENEFI CI ARY CLAI M BASED ON THE EXACT SAME
CONDUCT. THAT | S EXACTLY WHAT PREEMPTION | S MEANT TO
PREVENT.

YOU CANNOT BRI NG A STATE LAW CLAI M FOR THE SAME
CONDUCT THAT SUPPORTS A COPYRI GHT | NFRI NGEMENT CLAI M
THAT' S THE FUNDAMENTAL PRI NCI PLE OF PREEMPTI ON. AND SO
THAT DEMONSTRATES THAT THIS IS -- THEIR POSITION | S
DI SI NGENUQUS. THEY ARE TRYI NG TO TAKE ADVANTAGE OF BOTH
OPPORTUNI TIES. THEY ARE PRETENDI NG THEY HAVE NEVER
ACCUSED PEOPLE OF COPYRI GHT | NFRI NGEMENT, OR SENT DEMAND
LETTERS FOR COPYRI GHT | NFRI NGEMENT, WHI CH CONFI RVED THAT
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THERE |'S NO EXTRA ELEMENT HERE. AND THAT' S WHY W\E
BELI EVE THEIR POSI TI ON HAS NO MERI T. WELL, AMONG THE
OTHER REASONS, THE PLAI N LANGUAGE OF THE TEXT.

NOW SFC TALKED ABOUT THI'S, COPYRI GHT |'S THE
RI GHT TO EXCLUDE. WELL, THE COPYRI GHT STATUTE SAYS THE
COPYRI GHT HOLDER HAS EXCLUSI VE RI GHTS TO DO OR TO
AUTHORI ZE THE FOLLOW NG BI G SI X, AS M SS GRAY REFERRED
TO. AND OF COURSE, THAT I NCLUDES THE RI GHT TO COPY AND
THE RI GHT TO DI STRI BUTE.

EVERY LI CENSE AGREEMENT | S AN EXERCI SE OF A
COPYRI GHT HOLDERS' S AUTHORI ZATI ON TO ALLOW OTHERS TO
COPY, DI STRI BUTE, MODI FY, SUBJECT TO THE CONDI TI ONS THEY
PUT IN THERE. HERE, THE COPYRI GHT HOLDER PUT I N THE
CONDI TI ONS THAT SAYS, YOU MAY COPY AND DI STRIBUTE I T, SO
LONG YOU ALSO PROVI DE THE SOURCE CODE. NO DI FFERENT THAN
THE CASE | N JACOBSEN V. KATZER, WH CH WE REFERRED TO.
AND EVEN I N THAT CASE THE FEDERAL CI RCU T SAI D,
"COPYRI GHT LI CENSES ARE DESI GNED TO SUPPORT THE RI GHT TO
EXCLUDE. MONEY DAMAGES ALONE DO NOT SUPPORT OR ENFORCE
THAT RIGHT. THE CHO CE TO EXACT CONSI DERATI ON I N THE
FORM OF COWPLI ANCE W TH THE OPEN SOURCE REQUI REMENTS OF
DI SCLOSURE AND EXPLANATI ON OF CHANGES, RATHER THAN AS A
DOLLAR DENOM NATED FEE, |'S ENTI TLED TO NO LESS LEGAL
RECOGNI TI ON. "

I N OTHER WORDS, THE FEDERAL CIRCUI T | S SAYI NG
THE OPEN SOURCE COPYRI GHT HOLDER I'S ENTI TLED TO CONDI TI ON
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THEI R USE OF THEI R SOFTWARE ON THESE DI SCLOSURE
REQUI REMENTS, WHI CH ARE | DENTI CAL, | N SUBSTANCE, TO WHAT
WE HAVE HERE.

AND COUNSEL SAI D JACOBSEN WASN T ABOUT
PREEMPTI ON. WELL, THE FEDERAL Cl RCU T REVERSED THE ENTRY
OF A PRELI M NARY | NJUNCTI ON AND REMANDED I T TO THE
DI STRICT COURT. AND IN JACOBSEN 2, WHICH WVE CITE I N OUR
CASE, THE NORTHERN DI STRI CT OF CALI FORNI A SPECI FI CALLY
FOUND THAT THE BREACH OF CONTRACT CLAI M WAS PREEMPTED
UNDER THE COPYRI GHT ACT.

SO FI NALLY, | JUST WANT TO TOUCH ON THE CASES
THEY MENTI ONED. VERSATA, | T'S AN UNPUBLI SHED DECI SI ON
FROM THE WESTERN DI STRI CT OF TEXAS. AND | T SPECI FI CALLY
DI D NOT ADDRESS THI RD- PARTY BENEFI CI ARY. THE COURT NOTES
THAT AT THE END OF THE OPI NI ON.

THE ARTI FEX CASE, VWHI CH IS UNPUBLI SHED OUT OF
THE NORTHERN DI STRI CT, FI RST OF ALL, | NVOLVED GPL VERSI ON
ONE, NOT VERSION TWO. AND THE COURT NOTED THERE THAT THE
DEFENDANT | N THAT CASE OFFERED NO EXPLANATI ON FOR WHY THE
SOURCE CODE REQUI REMENT WAS NOT AN EXTRA ELEMENT. THERE
WAS NO ARGUMENT ON I T. THAT'S CONTRARY TO WHAT WE HAVE
HERE.

FI NALLY, THE NORTHERN DI STRI CT RELI ED, | NSTEAD,
NOT ON THAT | SSUE, BUT ON THE FACT THAT THERE WAS AN
EXTRATERRI TORI AL | SSUE | NVOLVI NG THE BREACH OF THE
COPYRI GHT ACT. SO IN THE DECI SI ON THE COURT SAYS, BY THE
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VWAY, THE NI NTH CIRCUI T HAS HELD THAT THERE IS NO
EXTRATERRI TORI AL EFFECT W TH REGARD TO THE COPYRI GHT ACT,
SO THE COURT BASED | TS RULI NG ON THAT | SSUE, WHI CH WE
DON' T HAVE HERE.

JACOBSEN, A PUBLI SHED UNANI MOUS DECI SI ON FROM
THE FEDERAL Cl RCUI T, APPLI ED CALI FORNIA LAW TO A VERY
COVPARABLE OPEN SOURCE LI CENSE AGREEMENT THAT WE HAVE
HERE. WE WOULD SUBM T THAT CARRIES A SI GNI FI CANT AMOUNT
OF PRECEDENTI AL AUTHORI TY, AND | S PERSUASI VE.

AND UNLESS THE COURT HAS ANY QUESTI ONS, | WANT
TO THANK YOU FOR THE TI ME THAT YOU SPENT W TH US HERE
TODAY.

THE COURT: NO QUESTI ONS. THANK YOQOU.

ANYTHI NG ELSE?

M5. GRAY: YES, YOUR HONOR. [|F | MAY JUST
BRI EFLY, | WOULD LI KE TO RESPOND TO SOME OF THE COMMENTS
THAT MR, W LLI AMS JUST MADE.

SO MR. WLLIAMS SAID, FIRST OF ALL, YOU KNOW HE
Cl TED THE SOURCE CODE PROVI SION IN THE GPL THAT SAYS, YOU
MAY COPY AND DI STRI BUTE PROVI DED THAT YOU DO THESE
FOLLOW NG THI NGS, | NCLUDI NG PROVI DE THE SOURCE CODE.

AND HE SAYS THAT' S THE COPYI NG AND DI STRI BUTI ON
Rl GHT UNDER THE COPYRI GHT ACT, AND IT IS A CONDI TI ON THAT
THE OWNER HAS PLACED | N DI STRI BUTI ON.

VELL, | JUST, | WANT TO TALK ABOUT THI S | DEA OF
VWHERE THI' S RI GHT TO THE SOURCE CCDE PROVI SI ON COVES FROM
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LET" S SAY THERE WAS NO CONTRACT | N PLACE HERE AT ALL.
RI GHT? NO LI CENSE AGREEMENT AT ALL. THE COPYRI GHT ACT
DCESN' T Gl VE THE COPYRI GHT OWNERS OF THE SOURCE CODE AT
| SSUE HERE THE RI GHT TO REQUI RE ANYONE TO DI STRI BUTE THAT
SOURCE CODE. IT'S NOT A RIGHT THAT'S IN THERE, | TS NOT
ONE OF THE BI G SI X. THEREFORE, THAT RIGHT IS NOT ONE OF
THE ONES THAT | S PROTECTED BY COPYRI GHT.

THE ONLY WAY YOU GET TO MAKE THAT REQUI REMENT,
THE ONLY WAY A COPYRI GHT OMNER GETS TO REQUI RE A THI RD
PARTY TO MAKE THAT KIND OF A DI STRIBUTION | S THROUGH A
CONTRACT. I T'S A CONTRACT RI GHT.

SO LET ME G VE YOU AN EXAMPLE HERE. WELL,
BEFORE | DO THAT, LET ME SAY THIS: MR W LLI AMS SAYS THE
CONSERVANCY TAKES THE POSI TI ON THAT WE GET TO CHOGOSE
WHETHER TO BRI NG A COPYRI GHT CLAIM OR A CONTRACT CLAI M
AND HE SAYS THIS IS THE ELEPHANT I N THE ROOM

SO HERE' S, OKAY, ELEPHANT, |'M ADDRESSI NG THE
ELEPHANT, WHEREVER THE ELEPHANT |S, |'M ADDRESSI NG | T
NOW RIGHT? THE ELEPHANT IN THE ROOM WHETHER WE GET TO
CHOOSE TO BRI NG A CONTRACT CLAIM OR A COPYRI GHT CLAIM
WELL, FIRST OF ALL, WE DO. THAT'S RECOGNI ZED BY THE
FEDERAL COURT - -

THE COURT REPORTER: [|'M SORRY - -

MS. GRAY: |'LL TRY TO SLOW DOMN.

THE FEDERAL COURT RECOGNI ZED, | N THE REMAND
ORDER, THAT A PLAINTIFF IS THE MASTER OF I TS COVPLAI NT,
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AND THEY GET TO CHOOSE WHAT CLAIMS THEY BRI NG. AND SO
THE FACT THAT CONSERVANCY MAY HAVE BROUGHT OTHER CLAI Ms
I N OTHER CASES, OR ASSERTED OTHER CLAI MS | N
CORRESPONDENCE AT VARI OUS PO NTS I N TI ME, DCESN T MEAN
THAT AT THE MOMENT THAT THEY CHOOSE TO FI LE THE COMPLAI NT
IN THIS ACTION, THEY DON' T GET TO DECI DE, YOU KNOW WHAT?
NOW WE ARE PUTTI NG PEN TO PAPER, AND THIS IS THE CLAI M
THI S IS THE CLAIM THAT WE' RE GO NG TO BRI NG WE' RE GO NG
TO BRI NG A BREACH OF CONTRACT ACTI ON.

AND THAT' S NOT JUST RECOGNI ZED BY THE COURT | N
THE REMAND ORDER. | T'S ALSO RECOGNI ZED I N THE ARTI FEX
WHERE THERE WAS A COPYRI GHT | NFRI NGEMENT CLAI' M AND A
COPYRI GHT CLAIM WHI CH THE COURT ADDRESSED IN I TS
OPI NI ON.

NOW MR, W LLI AMS SAYS THAT THI S | DEA OF NOT
BEI NG -- OF CHOOSI NG BETWEEN WHETHER TO BRI NG A COPYRI GHT
CLAI M OR A CONTRACT CLAIM HE SAID, AND | PUT QUOTES
ARCUND THI'S I N MY NOTES, "THAT IS WHAT PREEMPTION | S
MEANT TO PREVENT. "

NO, NO. THAT IS NOT WHAT PREEMPTI ON | S MEANT TO
PREVENT. PREEMPTI ON EXI STS BECAUSE CONGRESS DECI DED THAT
| T WANTED COPYRI GHT TO BE A BODY OF FEDERAL LAW RI GHT?
AND SO FOR THE REASONS THAT CONGRESS DECI DES WHEN | T
WANTS TO OCCUPY THE FI ELD, RIGHT, TO HAVE UNI FORM TY OF
DECI SI ONS, ET CETERA, ET CETERA, THEY DECI DED, WE' RE
GO NG TO OCCUPY THE FI ELD ON COPYRI GHT LAW AND WE ARE

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




© 00 N oo o b~ O w NP

N NN NN NN R R R R R R R R R R
o o0 h W N B O © 0 N O O M W N LB O

53

GO NG TO SAY THAT STATE LAW CLAI MS THAT A CERTAI N GROUP
OF RI GHTS ARE GO NG TO BE PREEMPTED.

THAT' S WHAT PREEMPTI ON | S MEANT TO PREVENT.
I T"S NOT, |IT'S TO RESERVE COPYRI GHT CLAI MS TO BE DECI DED
UNDER FEDERAL LAW NOT TO SAY THAT I F YOU HAVE TWO
DI FFERENT CLAI MS THAT YOU COULD LEG TI MATELY CHOOSE FROV
YOU CAN' T CHOOSE BOTH OF THOSE CLAI MS.

NOW HERE' S WVHERE | WANT TO G VE YOU AN EXAMPLE,
OKAY? LET'S SAY DON AND | ENTER I NTO A CONTRACT THAT
ALLOANS HM TO MAKE 10 COPI ES OF A PHOTOGRAPH THAT | OWN.
DON MAKES 11 COPIES. | HAVE AN | NFRI NGEMENT CLAI M
AGAI NST DON THAT' S BASED ON THE MAKI NG OF THAT 11TH COPY.
THAT 11TH COPY IS AN | NFRI NGEMENT, BECAUSE | T'S NOT
SOVETHI NG | AUTHORI ZED HI'M TO DO.

| DON'T HAVE A BREACH OF CONTRACT CLAI M AGAI NST
DON FOR THAT 11TH COPY, BECAUSE | T'S PREEMPTED BY THE
COPYRI GHT ACT. BECAUSE THE MAKI NG OF THE COPY, THE
REPRODUCTI ON, IS THE ACT THAT G VES RI SE TO THE CLAIM
OKAY?

NOW LET' S CHANGE THE EXAMPLE A LITTLE BIT.
LET'S SAY | ENTER | NTO A CONTRACT W TH DON, AND I T SAYS
DON CAN MAKE 10 COPI ES OF THE PHOTOGRAPH THAT | OW ON
THE CONDI TI ON THAT HE PAYS ME $100. DON MAKES THE 10
COPI ES, BUT HE STIFFS ME AND HE DOESN T PAY ME THE
HUNDRED BUCKS, RIGHT? | HAVE A BREACH OF CONTRACT CLAI M
AGAI NST DON, BECAUSE THE COPYRI GHT ACT DOESN T SAY
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ANYTHI NG ABOUT PAYMENT. |IT SAYS | GET TO MAKE COPI ES,
AND | GET TO AUTHORI ZE PEOPLE TO MAKE COPI ES, BUT I T
DOESN' T SAY THAT | HAVE TO GET MONEY FROM THEM OR THAT
THEY HAVE TO PAY ME FOR I T, RIGHT? | COULD AUTHORI ZE H M
TO DO I T FOR FREE.

SO THAT'S THE RIGHT. THE PAYMENT RIGHT IS THE
ONE THAT COMES FROM THE CONTRACT. | HAVE A BREACH OF
CONTRACT CLAI M AGAI NST HI M FOR THAT.

NOW LET'S SAY, TH RD EXAMPLE, THE CONTRACT
SAYS, YOU CAN MAKE 10 COPI ES OF A PHOTOGRAPH THAT | OWN
ON THE CONDI TI ON THAT YOU PAY ME $100. DON MAKES 11
COPI ES, AND HE STIFFS ME, AND HE DCESN T PAY ME THE
HUNDRED BUCKS. | HAVE A COPYRI GHT | NFRI NGEMENT CLAI M
AGAI NST DON BASED ON COPY NUMBER 11; HE HAS MADE AN
UNAUTHORI ZED REPRODUCTI ON.  AND | HAVE A BREACH OF
CONTRACT CLAIM FOR HI' S FAI LURE TO PAY ME THE HUNDRED
DOLLARS.

| CAN ASSERT ElI THER OF THOSE CLAI MS, NEI THER OF
THOSE CLAI M5, OR BOTH OF THOSE CLAIMS. | T IS ENTIRELY UP
TO ME WHAT | DECI DE TO BRI NG AND HOW | DECI DE TO ENFORCE
THE DI STI NCT RI GHTS THAT | HAVE UNDER THE COPYRI GHT ACT
AND UNDER THE CONTRACT.

SO HERE, WE BROUGHT A BREACH OF CONTRACT CLAI M
BECAUSE WE' RE ENFORCI NG A CONTRACT RI GHT, AS YOU VE HEARD
THROUGHOUT THE ARGUMENT HERE.

I WANT TO TOUCH VERY BRI EFLY ON THE JACOBSEN
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CASE, VWH CH MR. W LLI AMS MENTI ONED, BECAUSE HE MENTI ONED
THE FACT THAT ON REMAND, YOU KNOW LI KE AT THE FEDERAL
CIRCU T LEVEL, RIGHT, I SAIDIT WASN T A PREEMPTI ON CASE,
VWH CH I T WAS NOT. THE FEDERAL CI RCU T DI D NOT ADDRESS
PREEMPTI ON.

ON REMAND THEY DI D, THE DI STRI CT COURT DI D
ADDRESS PREEMPTI ON OF A SEPARATE CLAIM RIGHT? THERE
WERE TWO CLAI MS BROUGHT I N THAT CASE. THERE WAS A
COPYRI GHT | NFRI NGEMENT CLAI M THAT WAS BROUGHT THAT WAS
THE SUBJECT OF THE FEDERAL CI RCUI' T OPI NI ON, AND ON
REMAND, THE LANGUAGE THAT MR. W LLI AMS QUOTED WAS
ADDRESSI NG A SEPARATE CLAI M FOR BREACH OF CONTRACT THAT
WAS BASED ON M SAPPROPRI ATI ON OF THE SOFTWARE AT | SSUE, A
BREACH OF CONTRACT CLAI M FOR M SAPPROPRI ATI ON OF A
SOFTWARE. THAT'S COPYING. IT'S ONE OF THE BI G SI X

AND THE DI STRI CT COURT SAI D THAT' S PREEMPTED,
BECAUSE I T'S THE EXACT SAME RI GHTS THAT ARE PROTECTED BY
THE COPYRI GHT ACT. SO THE DI STRI CT COURT APPROPRI ATELY
FOUND THAT CLAI M TO BE PREEMPTED.

SO I N SUMVARY, YOUR HONOR, THERE IS NO
PREEMPTI ON HERE, BECAUSE THE CLAI M AT | SSUE HERE, WHI CH
'S TO VI NDI CATE THE SOURCE CODE PROVI SI ON TO REQUI RE
DOWNSTREAM LI CENSEES OF THI S SOFTWARE TO DI STRI BUTE
COPI ES OF THE SOURCE CODE, IS NOT FOUND I N THE COPYRI GHT
ACT.

MR WLLIAMS -- OR |'M SORRY, VIZ| O SEEKS TO
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TURN THE COPYRI GHT ACT ON | TS HEAD AND SAY THAT BECAUSE A
COPYRI GHT OWNER CAN AUTHORI ZE THE DI STRI BUTION OF I TS OWN
WORK, | T CAN ALSO FORCE THI RD PARTIES TO DI STRI BUTE | TS
OMN WORK, AND THAT' S THE SAME RI GHT.

I T"S NOT. THEY ARE DI STI NCT, AND THERE | S NO
PREEMPTI ON HERE. AND | WOULD BE HAPPY TO ANSWER ANY
QUESTI ONS YOU MAY HAVE ON THI S SUBJECT.

THE COURT: | HAVE NO ADDI TI ONAL QUESTI ONS.

M5. GRAY: THANK YOU, YOUR HONOR.

MR WLLIAMS: MAY | HAVE ONE M NUTE AS THE
MOVI NG PARTY?

THE COURT: YOU NAY.

MR WLLIAMS: ON THE MASTER COWPLAINT, IT'S
CONTRARY TO CALI FORNI A LAW WE CI TE THE CALI FORNI A
SUPREME COURT CASE OF DETOVASO AND THE CI VI C PARTNERS
VERSUS YOUSSEFI CASE. THE |ISSUE | SN' T WHAT YOU ALLEGE,
| TS THE SUBSTANCE OF YOUR CLAI M

SECOND, W TH REGARD TO THE EXAMPLE, |F THERE WAS
NO CONTRACT HERE, NO GPL, WELL, |F THERE WAS NO CONTRACT
AND A PARTY DI STRI BUTED SOVEONE ELSE' S COPYRI GHTED
SOFTWARE, THEY WOULD BE LI ABLE FOR COPYRI GHT
| NFRI NGEMENT.

THE | SSUE HERE |'S THERE IS A LI CENSE AGREEMENT
THAT G VES YOU THE RI GHT TO DI STRI BUTE SOFTWARE, SUBJECT
TO CERTAI N CONDI Tl ONS.

ON PREEMPTI ON, PREEMPTI ON | S MEANT TO PREVENT
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STATE LAW FROM UNDERM NI NG THE FEDERAL STATUTORY SCHEME.
UNDER FEDERAL COPYRI GHT LAW ONLY THE COPYRI GHT HOLDER
CAN SUE TO ENFORCE COPYRI GHTS.

SFC I'S TRYI NG TO DO EXACTLY WHAT PREEMPTION | S
MEANT TO PREVENT. THEY ARE TRYI NG TO NOW ADD SOVE
ADDI TI ONAL RI GHTS UNDER A STATE CONTRACT CLAI M TO ENFORCE
THE SAME RI GHTS UNDER COPYRI GHT. THAT | S WHAT PREEMPTI ON
| S MEANT TO PREVENT.

FI NALLY, THE EXAMPLE M SS GRAY GAVE, | HAVE NO
QUALMS WTH THE FACT THAT | F HER COLLEAGUE STI FFED HER ON
THE MONEY, AND ALSO MADE AN 11TH COPY, THAT THERE WOULD
BE TWO SEPARATE CLAI MS; ONE FOR BREACH OF CONTRACT, AND
ONE FOR COPYRI GHT | NFRI NGEMENT. WE EVEN ACKNOW.EDGE THAT
I N A FOOTNOTE | N OQUR BRI EF.

BUT WHAT CANNOT HAPPEN, AND | DON T THI NK
M SS GRAY ARGUED THI'S, IS THAT SHE COULD DECI DE TO SUE
HER COLLEAGUE, DON, FOR BREACH OF CONTRACT BASED UPON HI S
MAKI NG THE 11TH UNAUTHORI ZED COPY. THAT | S COPYRI GHT
| NFRI NGEMENT.  SHE CANNOT ELECT TO SUE FOR THAT SAME
CONDUCT UNDER BREACH OF CONTRACT. I T'S EI THER A BREACH
OF CONTRACT BECAUSE I T DOESN T | NVOLVE EXCLUSI VE RI GHTS
UNDER THE COPYRI GHT ACT, OR I T'S COPYRI GHT | NFRI NGEMENT,
BECAUSE | T DOES | NVOLVE EXCLUSI VE RI GHTS.

HERE, THEI R ASSERTI ON IS THAT WHAT THEY ARE
SEEKI NG TO ENFORCE | NVOLVES AN EXCLUSI VE RI GHT TO COPY
AND DI STRI BUTE. THAT IS A COPYRI GHT CLAIM
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THANK YOU FOR YOUR PATI ENCE, YOUR HONOR.

MS. GRAY: JUST ONE LAST THING, YOUR HONOR, |
KNOW YOU HAVE BEEN SO PATIENT. | JUST WANT TO SAY I N THE
HYPOTHETI CAL | GAVE, |'M NOT SUI NG DON FOR MAKI NG THE
11TH COPY. |'M SUING HI M FOR STI FFI NG ME, AND THE
STI FFING ME PART |'S EQUI VALENT, IN THI'S SI TUATION, TO THE
FAI LURE TO DI STRI BUTE THE SOURCE CODE. |T'S THAT ADDED
REQUI REMENT UNDER THE CONTRACT.

WE' RE NOT SEEKI NG A PRELI M NARY | NJUNCTI ON HERE.
WE' RE NOT SEEKI NG TO STOP VI ZI O FROM | NCLUDI NG THE
SOFTWARE IN ITS TV'S. THAT'S A COPYRI GHT REMEDY, RI GHT?
TO SAY YOU RE | NFRI NG NG AND | WANT YOU TO STOP, THAT'S A
COPYRI GHT CLAI M

THAT' S NOT WHAT WE ARE ASKI NG FOR HERE. WE' RE
SAYI NG, YOU OWE US THI'S CODE. YOU VE STIFFED US ON THI S
CODE, AND WE WANT YOU TO GIVE I T TO US.

THANK YOU.

THE COURT: THANK YOU. THANK YOU ALL.

MR, WLLIAVS: THANK YOU FOR YOUR PATI ENCE AND
YOUR TI ME.

THE COURT: THANK YOU ALL.

MR WLLIAMS: THANK YOU, YOUR HONOR.

(END OF PROCEEDI NGS. )
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STATE OF CALIFORNIA )
) ss.
COUNTY OF ORANGE )

REPORTER S CERTI FI CATE

I, STACI E SKOTARCZYK, CSR NO. 7211, COURT
REPORTER, DO HEREBY CERTI FY THAT THE W THI N AND
FOREGO NG REPORTER S TRANSCRI PT | S A FULL, TRUE AND
CORRECT TRANSCRI PTI ON OF MY SHORTHAND NOTES THEREOF, AND

A FULL, TRUE AND CORRECT STATEMENT OF THE PROCEEDI NGS

HAD I N SAI D CAUSE.
DATED AT FULLERTON, CALIFORNIA, THI S 7TH DAY OF

OCTOBER, 2023.
7

T~
.;':-i-' t‘_\_______ B .__,.
STACI E SKOTARCZYK, CSR NO. 7211
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